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HOT SPRINGS PACKING COMPANY, INC.,
EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO./
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OPINION  FILED NOVEMBER 7, 2012

Hearing before Administrative Law Judge Barbara Webb on August 9, 2012, in Hot
Springs, Garland County,  Arkansas.

Claimant represented by M. Scott Willhite, Attorney at Law, Jonesboro, Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled case on August 9, 2012.  A

pre-hearing conference was held on May 29, 2012.  The Pre-hearing Order filed on

May 30, 2012, set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the hearing.  A copy of the Pre-hearing Order

was introduced as Commission’s Exhibit 1.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. James Webb had an accident that rendered him unable to work from

November 22, 2011, until May 29, 2012.

ISSUES

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Claimant’s employment status.

2. Compensability of claimant’s alleged November 22, 2011, injuries and

entitlement to appropriate benefits.

3. Average weekly wage.

4. Controversion and attorney’s fees.

The record consists of a transcript of the August 9, 2012 hearing.  The

record contains the testimony of James Webb, Becky Wyatt, John Stubblefield and

all documentary evidence, including Commission’s Exhibit No. 1 (Pre-hearing

Order) and Claimant’s Exhibit No. 1 (Respondents’ Answers to Interrogatories);

Claimant’s Exhibit No. 2 (Medical Records with Index); Claimant’s Exhibit No. 3

(Copy of Bank Record).

FACTUAL BACKGROUND

James Webb is 51 years of age.  He completed an associates degree in

electronics.  He worked in the heating ventilation (“HVAC”) business as an

employee  with Feyaldenhoven Heating and Air in Conway, Arkansas from

December of 2010 until January of 2011.  He previously did subcontracting work in
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building maintenance, equipment maintenance, and repair work on equipment.

Webb testified that he was in very good health prior to 2011.

Webb testified that he was contacted by John Stubblefield from Hot Springs

Packing Company in March of 2011.  He explained that Hot Springs Packing

Company was in the sausage manufacturing or meat processing business which

involved smoking meats and packaging them at the facility.  He was asked to

perform repairs to a meat smoker that had been moved from an old location to the

new facility in October of 2010.  Webb testified that the smoker was in disarray due

to several other attempted repairs.  He agreed to perform the repairs at his hourly

rate of $60.00.  It took him seven days to finish the repairs on the smoker.  Webb

was paid the sum of $2,496.00.  After completion of that contract, Webb explained

that Stubblefield entered an agreement with him to perform maintenance work at the

facility at a rate of $200.00 per day.  When he entered the facility each day, he had

to sign the Visitor’s Register.  When he worked on the smoker, he did not have

regular hours.   The new agreement was that he would come in during their

production times.  He estimated between three and five days per week.  He would

arrive at 6:45 or 7:00 in the morning on the days of production.  He was not issued

a W-2 or a 1099.  Taxes were not withheld from the money he was paid.  He did not

receive any benefits, such as health insurance.  He used his own personal test

equipment.  He also used tools owned by Hot Springs Packing that were in the

maintenance shop area.   Webb explained that Stubblefield would indicate what he

wanted done in the course of a day.  On the first seven-day period he worked, he
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sent them an invoice and receipts for materials that had been purchased.  After that

payment, he was generally paid on Saturday and the employees were paid on

Friday.  He used the guest log and prepared an invoice which had to be submitted

by Wednesday.  

Webb testified that Cooper and the production staff would be there at 7:00

o’clock in the mornings.  He worked Monday, Tuesday, and Wednesday of each

week.  He was not given a specific job to perform.  He worked eight hours each day

unless production had been completed.  His main job was to get production up and

running.  Stubblefield also had a list of things he wanted Webb to work on particular

pieces of equipment.  He did not work on other jobs at that time.

On November 22, 2011, he was working with a mechanic on a piece of

equipment that was located in the ceiling of the plant.  The mechanic was an

employee of Hot Springs Packing.  Stubblefield had told him what to work on that

day.  They were removing a high-pressure hot-water washer from the ceiling.   He

was working on a walk board trying to rig up the piece of equipment when the end

of the walk board came loose causing him to fall 27 feet onto a concrete floor.  He

suffered a fractured ankle, a sacral fracture, pelvis fractures, and other injuries. He

was hospitalized for thirty days.  He has been released to return to work with

restrictions.  He started work at Yarnell’s Ice Cream in Searcy, Arkansas on May 29,

2012.  He uses a cane.  

He explained that his work was directed by either Frank Cooper, the plant

manager, or John Stubblefield, the owner.  He believed it was a long-term position.
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On cross-examination, Webb testified that he had his own private “fix it”

business prior the incident at Hot Springs Packing.  He would go to people’s houses

to fix things.  He had also been the maintenance manager at Tennessee Pride, a

similar type business.  He called his initial trip to Hot Springs Packing a service call.

He agreed to work for $200.00 per day due to economic conditions and his desire

to get something in a long-term relationship.  He did not fill out an employment

application.  He did not have set hours, but there was an understanding that

production started each morning at 7:00 o’clock.  He did not work the same amount

of time each week.  He was free to work for someone else if called, but did not do

so due to the fixed amount of time his job required.  He signed in as Webb

Company on the visitor logs.  Webb explained that Webb Company is the name of

his business as a self-proprietor.  He also used Webb Company invoices.  He

explained that USDA required all visitors to sign the log, but not employees.  He

explained that the employees work in processing and the sanitation department.

He worked on the machines and facilities for water cooling and heat.  He did not

clock in but agreed that the employees did clock in and out.   In order to get paid,

he had to submit an invoice for labor and materials.  He drove 158 miles round trip

to work.  He deducted his mileage as a business expense.  He is currently

employed at Yarnells in a similar position.  

His group insurance has paid for his medical bills.  He did not receive any

income during the period from November 22, 2011, until May 29, 2012.  Webb

explained that he would basically walk the floor with Frank and make sure things
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were in operation.  He explained that he discussed with Copper about a salaried

position, but that never materialized.  In a salaried position, he would have worked

a minimum of 40 hours per week.   Under his agreement, he only worked to cover

the production runs.  He did not perceive himself as a contractor with Hot Springs

Packing.  

Becky Wyatt testified that she was employed at Hot Springs Packing in 2011

as the Office Manager.  She testified that she would receive an invoice and prepare

the checks for Stubblefield to sign.  She did not review the visitor’s register.  She

did not handle any paperwork related to employment for Webb.  Employees are

required to clock in and the time cards sent to an accounting firm who issues the

checks.  Webb was not in the payroll line to pick up his check.  No one else is paid

by the day.  They have other contractors providing plumbing services and electric

services.  The contractors are paid by invoice once it is approved by Stubblefield.

John Stubblefield testified that he initially contacted Webb to fix the smoker.

He explained that there is a list of 150 venders that are paid by invoice for meat,

spice, supplies, or repairs.  He disputes that Webb was an employee.  He agreed

that Webb made more visits to the facility than the other vendors. Stubblefield

explained that either the Plant Manager or he would alert Webb to be there for

production runs which were conducted within USDA guidelines.  He explained that

the machines had to be cleaned after production before they were used again.

Webb worked mostly on the stuffers and smokehouses due to the technical and

electronic skill required.  He explained that they had just moved to a new facility and
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were having a lot of breakdowns of machinery.  He agreed to pay him $200.00 per

trip.  He explained that he was thankful for Webb and his expertise.  He had no

expectation of how often Webb would show up.  He would inform him of the needed

work and Webb would come in to do the work.  He explained that he had some

hourly personnel that do maintenance work.

On cross-examination, Stubblefield testified that Hot Springs Packing was

in the meat business.  Webb Company is in the maintenance business.  He did not

intend to hire Webb as an employee.  He explained that Webb had expertise that

his regular maintenance man did not have.  He had planned to use Webb as an

independent contractor as needed.  He explained that he had used other repair

guys to work on the equipment.  His employees have to go through training.  Webb

did not go through training.  He explained that Webb had specific expertise in

removing the wiring on the high-pressure system at the time of the injury.

DISCUSSION

The claimant contends that on November 22, 2011, he was an employee of

the respondent when he fell from the ceiling to the floor of the respondent’s building

as he was working on a piece of equipment.  The claimant further contends that he

is entitled to temporary total disability benefits at the maximum compensation rate

from November 22, 2011, to a date yet to be determined, medical benefits and

attorney’s fees.

The respondents contend the claimant is not an employee of Hot Springs

Packing Company.  He is an independent contractor.  There is no contract of hire.
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He has his own business and he works for other businesses doing maintenance

work.  Hot Springs Packing Company is in the business of meat processing.  They

called the claimant to come to the plant to fix machinery that was broken.  The

claimant sent an invoice after completing maintenance work and that is how he was

paid.  He had to sign in as a guest to enter the plant. 

Arkansas Code Annotated § 11-9-102(11) (Repl. 2002) defines employment,

in pertinent part, to include the following:

(1) Every employment in the state in which three (3) or more
employees are regularly employed by the same employer in the
course of business (with specified exceptions for employees
employed to perform domestic service, maintenance, repair,
remodeling, or similar work in the private home or residence of the
person employing the employee)  A.C.A. § 11-9-102(11)(A); and

(2) Every employment in which one or more employees are employed
by a contractor who subcontracts any part of his or her contract,
A.C.A. § 11-9-102 (11)(C); and   

(3) Every employment in which one or more employees are employed
by a subcontractor.  A.C.A. § 11-9-102 (11)(D).  

An “employee” is defined, in pertinent part, as “any person, including a

minor, whether lawfully employed or unlawfully employed in the service of an

employer under any contract of hire or apprenticeship, written or oral, express or

implied . . .”  Ark. Code Ann. § 11-9-102 (9)(A).  The term “employee” also includes:

a sole proprietor, partner, or member who devotes full time to the
proprietorship, partnership, or limited liability company.  However, any
sole proprietor, partner of a partnership, or member of a limited
liability company who desires not to be included in the definition of
“employee” may file for and receive a certification of non-coverage
under this chapter from the commission.” Ark. Code Ann. § 11-9-102
(9)(B).
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 While any individual holding a current certificate of non-coverage is

conclusively presumed not to be an employee, the law is clear that no election by

a sole proprietor, partnership, or limited liability company shall affect the rights or

coverage of any employees of those sole proprietorships, partners, or members. 

Ark. Code Ann. § 11-9-102(9)(D) and (E).

I.  Employee v. Independent Contractor

The issue of whether one is an employee or independent contractor is

analyzed under two separate tests:  (1) the control test; and (2) the relative nature

of the work test.  On the issue of control, the Arkansas Supreme Court has held that

the ultimate question is not whether the employer actually exercises control over the

doing of the work, but whether he has the right to control.   Wright v. Tyson Foods,

Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).  The following factors are to be

considered in determining whether one is an employee or independent contractor:

(a) the extent of control which, by the agreement, the master may exercise over the

details of the work; (b) whether or not the one employee is engaged in a distinct

occupation or business;  (c) the kind of occupation, with reference to whether in the

locality the work is usually done under the direction of the employer or by a

specialist without supervision; (d) the skill required in the particular occupation; (e)

whether the employer or the workman supplies the instrumentalities, tools, and the

place of work for the person doing the work; (f) the length of time for which the

person is employed; (g) the method of payment, whether by the time or by the job;

(h) whether or not the work is part of the regular business of the employer; (i)
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whether or not the parties believe they are creating the relation of master and

servant; and (j) whether the principle is or is not in business.  Aloha Pools and

Spas, Inc. v. Employers Ins. of Wausau, 342 Ark. 398, 39 S.W.3d 440 (2000);

Garcia v. A&M Roofing, 89 Ark, App. 251, 202 S.W.3d 532 (2005).   

The factors pertaining to the nature of the worker’s occupation and whether

it is part of the regular business of the employer comprise the “relative nature of the

work” test.   Arkansas Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark. 317,

16 S.W.3d 545 (2000).   In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976),

the Arkansas Supreme Court adopted Professor Larson’s test for examining the

relationship between the worker’s occupation and the regular business of the

employer.  This test requires consideration of two factors:  (1) whether and how

much the worker’s occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the employer.  Id.  The more the

worker’s occupation resembles the business of the employer, the more likely the

worker is an employee.

Notwithstanding the labels given by the parties, it is noteworthy that the

actual conduct of the parties determines whether a party is an employee or

independent contractor.  In the instant case, the preponderance of the evidence

demonstrates that Hot Springs Packing is in the general business of manufacturing

and processing of meat.  On the other hand, Webb is in the general business of

repair and maintenance of electrical equipment.   Webb was paid by invoice based

on the jobs he performed and service calls he made.     After a careful review of the
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evidence in this case, I find that the claimant has failed to prove by a

preponderance of the evidence that he was, in fact, an employee under a contract

of hire with the respondent, Hot Springs Packing, and was performing employment

services at the time of his injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

to determine whether the claimant was an employee of the

respondent and of this claim.

2. James Webb had an accident that rendered him unable to work from

November 22, 2011, until May 29, 2012.

3. The claimant has failed to prove by a preponderance of the evidence

that he was an employee of Hot Springs Packing at the time of his

injury on November 22, 2011. 

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

__________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


