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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On September 12, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Paula Watson – the claimant, along with the November 2, 2011,

deposition testimony of Dr. John Campbell, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION
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Paula Annette Watson, the claimant, with a date of birth of January 22, 1961, completed

the 9th grade and later obtained her GED.  The claimant obtained her certification as a CNA at

Rob Anza Community College, and went to Mid-South Vo-Tech for driving skills.  The

claimant’s work history included factory work, employment by her parents, and work at East

Arkansas Area on Aging Agency out of Trumann, as well as that of a truck driver.  The claimant

explained regarding her recent employment history:

     Well, no.  Driving’s my passion, but my parents had gotten sick. 
I had drove for years and my parents got sick at the same time and I
lost my parents; and now, I’ve started having grandchildren; so, I
wanted to be home.  And so, I took a job, you know, with in-home
nursing; so - - but then - - but the past three years, I’ve been doing
the seasonal truck driving along with my other job. (T. 9).

The claimant commenced her employment with respondent-employer on September 23,

2010, with the primary job duty of driving, along with hauling trailers, picking up loads, going to

the rail yards, dropping and hooking.  The parties stipulated that the claimant sustained an injury

to her right knee on January 27, 2011.  The testimony of the claimant reflects, regarding the

January 27, 2011, accident:

     Okay.  I didn’t have my HAZMAT license at the time, and they
asked me if I would pull some rice loads.  And so, I went to the
warehouse, and I had pulled four loads that day.  I believe it was
four loads that day, back and forth across, and I think it was on the
- - it was the next to - - it was the last load going out of the yard to
bring to Arkansas when I messed my leg up when I come out the
truck.  I had backed up to a trailer and pulled it out of the dock,
and it had some really low tires on it.  So, myself and a warehouse
employee, he come out to help me air the tires up, and it was all
muddy and wet, because it was really nasty weather and when I was
getting out of the truck to help him, I slipped.  I didn’t fall out, I
just - - I twisted.  I caught myself on the door. (T. 10).

The claimant testified that she experienced immediate pain her right knee.  The claimant went to
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St. Bernards Medical Center a couple of days later, explaining:

     Yes, sir.  Well I - - because I - - my dispatcher called me and
asked me when I brought the last load in if I would go to Fort
Smith that night.  So, I get back, I thought this would go away.  I
thought it was nothing. (T. 11).

The claimant testified that on January 28, 2011, she came in to work, dropped her load on a yard,

and then went home.  The claimant’s testimony reflects that she reported her injury to the

dispatcher, Coretta:

     I called her and I talked to her on the phone first, and then,
when I went into the office, which Bill Lytle was my boss.  He was
there, and she was also there.  And, you know, and I told - - you
know, they already knew I was going to have to drop my load
because of my leg, and she had my arrangements and she told me to
go to the doctor if I needed to go. (T.11-12).

The claimant was seen at St. Bernards Medical Center two (2) days following the January

27, 2011, accident, and was referred thereafter to Dr. Dickson for treatment of the right knee. 

The testimony of the claimant reflects that Dr. Dickson performed some injection on the right

knee and referred her to physical therapy.  During the course of her treatment regarding her right

knee, the claimant:

     My left leg started bothering me.  I started having lower back
pain, which, you know, I was right up front with them, I had back
problems before, you know, and - - but it just got so unbearable, I
couldn’t stand myself. (T. 12).

The claimant testified that while she does not remember the exact date that she begin experiencing

the left leg and low back symptoms, she does remember talking to Dr. Dickson about them when

she went to have her first therapy. 

Prior to January 2011, the claimant had medical treatment for her back, and for which she
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had undergone testing – a CT scan and an MRI.  The claimant described complaints as “like back

spasms or just sharp pain”. (T. 14).  The claimant denied that her prior back complaints ever

caused her to miss work.  The testimony of the claimant reflects that she was not considered for

surgery due to her low complaints prior to the January 27, 2011, incident.   

The testimony of the claimant reflects that from the time she commenced her employment

with respondent-employer in September 2010, until her accident on January 27, 2011, she did not

have any limitations with respect to her lower back.  The claimant denied that she modified her

physical activities because of her low back, adding:

     No.  I mean, I - - when I left to go to work for Mr. Lytle, I was
hauling - - doing two jobs, like I said, and I was pulling grain, a
grain buggy, crawling the trailers, crawling up and down on them,
doing the same thing I was doing for any of them. (T. 14).

The claimant noted that she was always careful with respect to her low back when discharging her

employment duties.  The claimant testified that her doctor, Dr. Pierce, had her on Ibudone, which

she describes as “like Ibuprofen” and some kind of medicine to take with it, for her back between

September 2010 and January 2011.  The claimant explained that while she was taking pain

medication, the medication was not limited to her low back complaint, but other problems as well. 

With respect to the afore, the claimant testified that she has liver disease and that the pain

medicine addressed both complaints, her liver and low back. 

The claimant testified regarding the limitations she experienced once she began having

symptoms in her low back and left leg:

     That was the worst pain I ever felt in my life.  I couldn’t do
anything.  I couldn’t clean my house, and I’m still that way.  I
mean, it’s just - - I can’t - - I couldn’t do anything. (T. 15-16).
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The claimant continued:

     I’ve had three children, natural birth, and I have never felt pain
like I felt in my leg. 
     It’s like it’s on fire.  It’s like some body had my leg pulling it,
like somebody has a-hold of your tail bone pulling on it, like that,
very severe. (T. 16).

In explaining the onset of the afore symptoms, the claimant testified:

     No, it - - it - - at first, it was like a sensation, a tingling sensation
in my left leg, and then, it started getting worse and worse, and
now, I don’t even feel it. (T. 16).

The claimant offered that she presently has nerve damage with respect to her left leg, however she

no longer has pain in her lower back, noting that the same stopped approximately a month ago.  

The claimant’s testimony reflects with regards to her left leg symptoms prior to January

2011:

     Well, I believe when I had my nerves cauterized, I had some
burning in my left hip, and had steroid injections from Dr. Gera and
that’s - - that’s all. (T. 17).

The claimant distinguished her left leg symptoms during her treatment with Dr. Gera from those

she presently experiences:

     That was just a burning sensation when he treated me.  This was
like diggers, sharp: I mean, just like somebody’s twisting my leg
off.  I mean, there was no relief. (T. 17).  

The claimant’s testimony reflects that when she was treated by Dr. Gera she did not have pain

shooting down her leg, but rather the pain was limited to her left hip and the upper part of her left

thigh.  The claimant testified that after January 2011, when she began experiencing left lower

extremity problems, it extended all the way down to her calf.

The claimant testified that while she has not worked for respondent since on or about
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January 28, 2011, she has returned to work.  The claimant’s testimony reflects that she returned

to work on June 15, 2011, as a private sitter for a disabled person.  The claimant testified that she

was unable to do any work between January 28, 2011, and June 15, 2011.  In describing her

employment duties in her present job the testimony of the claimant reflects:

     Well, she’s completely bedridden and things I can’t really get
into because of HIPPA (sic) laws, but I don’t have to cook.  I just -
- I can do her laundry, but I don’t have to cook or anything like that
for her. 
(T. 18).

The claimant explained that she has to work fifty-six hours a week at an hourly rate of $9.77.

Dr. Campbell has seen the claimant in connection with her back problem and

recommended surgery, however the claimant did not get it.  The testimony of the claimant reflects

that Dr. Lamb referred her to UAMS where she received steroid injections in October 2011.  The

claimant denies suffering any other accident or incident to which she attributes her back problems

other than that of January 27, 2011.  

The claimant desires to have the back surgery recommended by Dr. Campbell.  The

claimant detailed the differences in her low back and left leg symptoms before her January 27,

2011, accident and afterwards:

     Well, before I didn’t feel like anything was wrong with me.  I
jumped in and out of trailers.  I pulled sixteen penny nails out of
trailer beds with a crowbar.  I done everything a man could do.  I
mean, I love my job.  I didn’t - - I was okay.  And since the
accident - - I mean, it wasn’t right away, it was afterwards; you
know, after the knee injury, it started bothering me.  I don’t know.
(T. 20).

The claimant acknowledged that there were times before January 2011, that she experienced flare-

ups in back which later resolved, explaining:
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     Well, I’d say yes.  I mean, certainly if I done, you know, a lot of
things I might feel like I pulled a muscle or a spasm or - - I would
say yes; I mean, I - - (T. 20-21).

The claimant noted that while she was always able to get over the flare-ups before January 27,

2011, and return to work, following the January 27, 2011, accident and onset of low back and left

leg symptoms, she has not been able to return to truck driving work.  The claimant offered,

regarding the afore:

     No, I had to turn my job down this - - this year for that. 

     Because I was - - my leg is dead.  I have no feeling in my left
leg.

     (T. 21).

During cross-examination, the claimant acknowledged testifying during her deposition that

she treated with Dr. Gera, a Jonesboro pain management specialist, for eighteen months beginning

in 2004, for low back complaints.   The claimant conceded that if the medical records reflect that

the duration of the afore treatment was from April 2003 through March 2006, she would not

dispute them.  Further, the claimant testified during her deposition that after getting the steroid

shots in her back under the care of Dr. Gera she never returned because her back was fine.  The

claimant acknowledged that after her last treatment with Dr. Gera in March 2006, she sought

treatment for her back on August 4, 2006, with Dr. Pierce, and on six occasions at St. Bernards’

Medical Center – two times in November 2006, once in 2008, and three times in 2009.

The claimant maintains that following the January 27, 2011, accidental injury to her right

knee, she reported symptoms/problems involving her left leg to Dr. Dickson during treatment with

same.  The clamant denies that the first time she reported problems with her left leg was during a

May 5, 2011, visit to Dr. Dickson:
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     Yes, because I had - - I told him about it and the workman’s
comp nurse, and I was waiting on them to call me to have an MRI
done in April. (T. 26).

The claimant testified that she only saw Dr. Campbell one time, June 24, 2011,  in

connection with the symptoms that she attributes to the January 27, 2011, accident, and that she

paid for the visit with her own funds.  The testimony of the claimant reflects that following her

January 27, 2011, right knee injury she missed time from work.  The claimant acknowledged that

she was released to return to work by Dr. Dickson in May 2011.  Further, the claimant

acknowledged that she was paid for the time she was off work.   The claimant returned to work

on June 15, 2011.  The claimant concedes that she is presently earning much more than she did in

her employment with respondent-employer.

The claimant testified that prior to the recommendation of Dr. Campbell, back surgery had

not been previously recommended.  The claimant acknowledged going to the emergency room of

St. Bernards Medical Center on August 17, 2009, for low back problems.  While the claimant

acknowledged that the afore visit was the product of using a hammer, she denies relaying to

medical personnel that had been avoiding back surgery.  (T. 29).  

During further direct examination, the claimant confirmed that during the May 5, 2011,

visit to Dr. Dickson, she was continuing to complain of pain going down her left hip and left

thigh, along with a burning pain and occasional numbness.  The testimony of the claimant reflects

that Dr. Dickson provided the cortisone injections in the treatment of her compensable right knee

injury.  Further, the claimant denies that the respondents have provided any treatment for her low

back or left leg complaints since the January 27, 2011, accident.  

The claimant’s testimony reflects that prior to her January 27, 2011, accident she was able
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to work a forty-hour week, and only took pain medicine for her liver and back complaints as

need, noting:

     Just if I needed it; I mean, I couldn’t take it and drive, and, I
mean, was driving all the time.  I was hardly ever at home. (T. 31-
32).

Regarding the number of hours she worked per week during her employment with respondent-

employer, the claimant testified:

     I’m not sure.  I’m really not sure.  It was during the winter; so,
it was kind of slow, and we might have one or two days off a week,
and that’s not including weekends, because we don’t work on
weekends.  So, I mean, it just varied.  We had so many drivers that,
you know, so many people would be off a week.  I mean, that’s
why my pay wasn’t so good until there at the end. (T. 32).

The claimant testified that following the August 17, 2009, emergency room visit to St.

Bernards Medical Center, for her back complaints, physically after the incident, her back did okay

in September, October, and November of 2009.  The claimant maintains that following the afore

emergency room visit, two days later she returned to doing the same things she had been doing. 

The testimony of the claimant reflects that at the time of the August 2009, incident, work-wise:

     I was working for the same person I work for now.  It’s
Department of Human Services.

     In home health. (T. 33).

The claimant testified that later, she worked for East Arkansas Area on Aging and drove for Ray

Farms.  The claimant acknowledged that occasionally she had back pain following the August

2009, incident, but not constantly.

The testimony of Dr. John Arthur Campbell, a Jonesboro neurosurgeon, was obtained by

deposition on November 2, 2011, the transcript of which, including exhibits, is herein designated a
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part of the record as Respondent Exhibit #1.  

The testimony of Dr. Campbell reflects that the claimant was referred to him by Dr. Brian

Dickson for complaints regarding her low back and legs.  The claimant was seen and evaluated by

Dr. Campbell on one occasion, June 24, 2011.  An MRI scan had been obtained and disclosed

evidence of degenerative changes in the lumbar spine with stenosis at L3-4, minimal grade one

L4, L3-L4 spondylolisthesis, and a large left-sided disc herniation at L5-S1.

In reviewing the medical history provided during her June 24, 2011, visit, Dr. Campbell

testified that the same indicated she had no significant prior back injury or problems with her

lumbar spine other than some degenerative finding on a 2006 MRI.  Dr. Campbell confirmed that

he noted that the claimant had an acute disc herniation at L5-S1 with some left S1 radiculopathy

for which he recommended surgical intervention.  Additionally, Dr. Campbell acknowledged that

following the claimant’s evaluation he was provided a document by the claimant’s attorney

requesting his opinion as to the relatedness of the claimant’s back treatment to the January 27,

2011, work injury.  Dr. Campbell confirmed that he opined on July 20, 2011, to a reasonable

degree of medical certainty or at least 51% probability, based on the information provided to him

that the claimant’s back treatment was made necessary by the January 27, 2011, work accident.

As to whether he had an opportunity to review any of the claimant’s past medical history,

Dr. Campbell testified:

     I reviewed it with her at the time of her visit. So the patients
come in and fill out an intake form where they can check off
different bits of medical history that they have.  And so that’s the
time during the interview where I would ask them about high blood
pressure, diabetes, or things like that. (RX #1, p. 10).

Dr. Campbell acknowledged that he had not reviewed the claimant’s past medical records at the
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time of the July 20, 2011, opinion correspondence.   Dr. Campbell confirmed that his July 20,

2011, medical opinion was based solely on the medical history the claimant had provided along

with his review of the MRI report.

Dr. Campbell testified that the history in the medical records, which are exhibits to the

deposition, was not made available to him at the time of his June 24, 2011, evaluation of the

claimant.  In reviewing the claimant’s past medical records, Dr. Campbell confirmed that a June 9,

1999, MRI of the claimant’s lumbar spine disclosed findings which included chronic degenerative

disc disease primarily at L4-S5 and L5-S1 with stenosis in the canal and lateral recesses at the

same levels in addition to a right paracentral osteophyte and chronic disc protrusion at L5-S1,

which did not appear to have much affect on the nerve root.   

Dr. Campbell reviewed a February 14, 2000, emergency room record of St. Bernards

Regional Medical Center regarding the claimant.  The afore record reflects an admitting diagnosis

of low back pain for which the claimant was provided Demerol and Norflex at the hospital and

prescription for Lorcet Plus, Flexeril, and a Medrol dose pack.  Additionally, during the visit, the

claimant was advised to undergo a neurological consultation with Dr. Gregory Ricca.  As

subsequent November 26, 2002, emergency room records of St. Bernards Regional Medical

Center relative to the claimant reflects a diagnosis of low back pain, during which another MRI

was ordered..

The claimant’s medical records further reflect that she was seen at the emergency room of

St. Bernards Regional Medical Center on March 28, 2003, with an admitting diagnosis of low

back pain and limb pain.  The emergency room physician’s report regarding the March 28, 2003,

visit reflects that the claimant’s low back pain was radiating into her lower extremities, the left
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more so than the right.   An EMG/NCS performed on the same date established an abnormal NCS

of the left lower extremity involving the left peroneal nerve due possibly to lumbar disc disease at

L5-S1.  The claimant was again seen at the emergency room on April 9, 2003, with an admitting

diagnoses of limb pain and low back pain. The medical records reflect that the claimant was

referred to Dr. Sunil Gera for pain management.

Dr. Campbell testified that he was not aware at the time of his June 24, 2011, evaluation

of the claimant that she had previously undergone several years of pain management treatment

with Dr. Gera.  The medical in the record reflects that the claimant initially treated with Dr. Gera

on April 30, 2003.  The initial report of Dr. Gera reflects that the claimant relayed that her low

back and left leg pain had been present for approximately four years.  The report reflects the

claimant’s description of her pain as “sharp, aching, and at times grabbing and radiating into the

back of both her left and right thighs”.  Dr. Campbell confirmed that the diagnoses in Dr. Gera’s

report regarding the claimant were low back syndrome, bilateral lumbar facet arthropathy, and

sacroiliitis on the left side. 

The claimant’s prior medical records of her treatment under Dr. Gera, which were

presented to Dr. Campbell during his deposition, reflects that on May 1, 2003, the claimant

underwent a left sided median nerve branch block for L3-L4, L4-5, and L5-S1 facet joints for

facet syndrome, and that on May 16, 2003, the claimant relayed that the relief from the procedure

was only of a few day duration.  Dr. Gera order a radiofrequency for the medial branches on the

left, and the claimant also underwent a trochanteric bursa injection on the left side.  On May 22,

2003, the claimant underwent a radiofrequency neurolysis on the median nerve branches for left

sided L3-4, L4-5, and L5S1 facet joints for facet syndrome.
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The claimant was seen by Dr. Gera on August 22, 2003, with complaints of pain on the

left side of her lower back which was traveling down into the foot area, and for which Dr. Gera

noted the need for an epidural steroid injection due to radiculopathy, which was performed on

August 28, 2003.  Further, the records of Dr. Gera reflects that the claimant underwent

subsequent epidural steroid injections on September 25, 2003, on the left, and on the right on

November 6, 2003.  The medical records reflect that when seen by Dr. Gera on January 27, 2004,

the claimant complained of constant pain in the left lower lumbosacral area traveling down to the

foot.  The medical also reflects that during the January 27, 2004, visit, Dr. Gera wanted the

claimant to be seen by a neurosurgeon, Dr. Jeffery Kornblum, for a surgical consultation.  

The claimant’s medical records reflect that when seen by Dr. Gera on February 2, 2004,

the risks of a diskogram were discussed, and an additional MRI was ordered to identify the cause

of the new L4 or L5 radiculopathy.  A follow-up visit of February 24, 2004, by the claimant with

Dr. Gera reflects the results of the recent MRI findings, which evidenced L4-5 mild disc

degenerative disease with a posterior annular tear with broad based left paramedial disc

protrusion, mild to moderate canal stenosis, and facet hypertrophic changes at L3-4, and

degenerative facet changes at L5-S1 and L4-5.  The report further relayed a need for a

neurosurgical consultation with Dr. Kornblum as well as an L4-5 transforaminal ESI for radicular

pain.  A February 26, 2004, report reflects that the claimant underwent a left L4-5

transformaminal ESI due to the lumbar radiculopathy with herniate disc in the lumbar region. 

On March 19, 2004, the claimant presented to Dr. Gera with complaints of low back pain

and pain for a broken right ankle sustained from fall while chasing her dog.  The claimant was

following up with Dr. Dickson for her right foot injury.  The claimant’s medical records reflect
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that Dr. Gera was unable to perform a diskogram, per the recommendation of Dr. Kornblum, due

to the claimant’s foot injury.

The claimant was again seen by Dr. Gera on April 16, 2004, with complaints of continued

pain in the lower back radiating into the leg and a painful bilateral lumbosacral area.  Dr. Gera

declined to provide further medical treatment, including additional Percocet refills, until the right

foot injury, for which the claimant was receiving treatment from Dr. Dickson, was resolved. 

The medical in the record reflects that the claimant was seen in the emergency room of St.

Bernards Regional Medical Center on May 26, 2004, with complaints of mid thoracic back pain,

and for which she was provided Demerol and morphine along with a prescription for Percocet and

directed to follow-up with her primary care physician, who at the time was Dr. Trent Lamb. 

The claimant was again seen by Dr. Gera on July 6, 2006, with complaints of pain in the

bilateral lumbosacral area, the left more so than the right, into the thigh.  The claimant had not

been treated by Dr. Gera since April 16, 2004.  The claimant relayed to Dr. Gera during the July

6, 2004, visit that she had not taken any narcotics in the past four (4) weeks.  On July 8, 2004, the

claimant underwent a left side median nerve branch block for L4-5 and L5-S1 facet joints for low

back pain with lumbar spondylosis and facet arthropathy in the lumbar are under the care of Dr.

Gera.

The claimant was seen in follow-up by Dr. Gera on August 11, 2004, with complaints of

increased back pain following the above procedure.  Dr. Gera’s report reflects that the claimant

needed to again see Dr. Kornblum for a neurosurgical consultation.  Dr. Gera provided a

prescription of hydrocodone and recommended an additional lumbar ESI, for the claimant during

the August 11,2004, visit.  The claimant underwent the ESI on August 12, 2004.   During a
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August 27, 2004, visit, of the claimant, Dr. Gera recommended that she undergo a myelogram

with Dr. Kornblum.

In an October 4, 2004, report, Dr. Gera noted that the claimant presented with improved

condition after starting MS Contin, morphine.  The report noted the results of the claimant’s

August 19, 2004, MRI and the claimant’s September 17, 2004, CT myelogram, which evidenced

spinal stenosis, disc bulges and pedicles at L3-4 and also the possibility of a disc herniation on the

left side at L5-S1 and possible conjoined nerve root or possible tumor or mass.  The claimant was

referred by Dr. Gera to Dr. Kornblum to discuss the mylogram.

The claimant’s medical records reflect that she was seen at the emergency room of St.

Bernards Regional Medical Center on November 26, 2004, with complaints of low back pain and

spasm bought on by picking up a box.  After being provided a prescription for Lorcet, the

claimant was discharged with directions to follow-up with her primary care physician, Dr. Trent

Lamb.  The claimant was seen by Dr. Gera on December 27, 2004, with complaints of pain in the

low back area, left more so than right, which at times went into the foot.  The report further

reflects that the claimant was seen by a neurosurgeon on December 2, 2004, who elected not to

perform surgery due to the fact that the claimant was still smoking and was overweight.  The

December 27, 2004, report of Dr. Gera discontinued the claimant’s narcotic medications and

recommended additional facet blocks.  The December 27, 2004, report of Dr. Gera does not

reflect evidence of the November 26, 2004, emergency room visit of the claimant and being

provided narcotic medication. 

The medical in record reflects that the claimant underwent a radiofrequency procedure on

the medial nerve branches for right L4-5, L5-S1 facet joints for back pain, lumbar spondylosis,
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and degenerative disc disease for the lumbar spine, and lumbar facet arthropathy on December 19,

2005, under the care of Dr. Gera.  During a January 16, 2006, follow up visit to Dr. Gear the

claimant relayed a 80% improvement after the afore procedure.  The claimant was again seen by

Dr. Gera on February 20, 2006, and March 17, 2006, for mid thoracic back complaints.

The medical in the record reflects that in addition to treatment by Dr. Gera and Dr. Lamb,

the claimant sought treatment from a new primary care physician, Dr. Joseph Pierce, for her low

back complaints.  Dr. Campbell testified that he was not aware that the claimant had treated with

Dr. Pierce.  The claimant presented to Dr. Pierce on August 4, 2006, as a new patient, and

relayed a history of back pain, for which she was provided a new prescription for Oxycontin.

The claimant was seen at the emergency room of St. Beranrds Regional Medical Center

on November 1, 2006, with an admitting diagnosis of severe back pain sustained while leaning

over.  During the emergency room visit the claimant relayed complaints of severe right hip pain 

which caused her right leg to feel like it was on fire.  The claimant was diagnosed with lumbar

region disc disorder.  In reviewing the emergency room report of the November 1, 2006, visit, Dr.

Campbell testified that the Norflex, Toradol, Phenergan, and Dialaudid, which were ordered were

likely administered to the claimant during her visit.  The claimant was also provided prescription

for Soma and Percocet during the visit. 

On November 6, 2006, the claimant underwent another MRI at St. Bernards Regional

Medical Center which reflected multilevel degenerative disc disease.  On November 26 2008, the

claimant was again seen at the emergency room of St. Bernards Regional Medical Center with an

admitting diagnosis of chest pain. 

On August 17, 2009, the claimant was seen at the emergency room of St. Bernards
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Regional Medical Center with an admitting diagnosis of back pain sustained while using a

jackhammer.  The emergency room report reflects that the claimant relayed to emergency medical

personnel that she had been taking Oxycontin and Percodan for her back pain and that she had

been trying to avoid back surgery.  

The claimant was again seen in the emergency room of St. Bernards Regional Medical

Center on August 26, 2009, due to back pain.  During the afore visit the claimant was diagnosed

with lumbar radiculitis, provided another Toradol injection, a prescription for Ultram, and ordered

to undergo a CT scan of the lumbar spine.  The lumbar CT report reflects that the claimant had a

moderate size posterolateral disc bulge versus herniated nucleus pulposus at L2-3, spinal stenosis

at L4-5, and a left paracentral HNP at L5-S1 causing slight compromise of the left S1 nerve root. 

Dr. Campbell was not provided a copy of the CT scan report prior to his June 24, 2011,

evaluation of the claimant.

The claimant was again seen at the emergency room of St. Bernards Regional Medical

Center on August 29, 2009, with an admitting diagnosis of chronic back pain.  The claimant was

next seen at the emergency room on January 29, 2011.  Dr. Campbell testified that he had not had

an opportunity to see the report previously.  During the visit the claimant provided the emergency

room personnel with a history of right knee pain that started on Thursday, January 27, 2011, and

that she also had a bad back which made walking on her right leg worse.  The diagnosis provided

by the ER physician was that of internal derangement of the right knee.

The claimant was seen by Dr. Brian Dickson, a Jonesboro orthopedic surgeon, on

February 24, 2011.  The initial treating report of Dr. Dickson reflects that the claimant provided a

history of getting out of an 18-wheeler when her foot slipped, and she fell injuring her right knee,
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sort of twisting it but not striking it on anything.  The report made no mention of complaints

relative to the claimant’s back.  The claimant was again seen by Dr. Dickson on March 15, 2011,

for treatment of her right knee complaint, and is devoid of any reference to low back pain.  The

claimant’s knee complaint was assessed as a right knee contusion.  Physical therapy was ordered

in connection with the treatment of the claimant right knee strain, contusion on March 15, 2011.  

The April 14, 2011, report of Dr. Dickson reflects that the claimant complained of pain in

her right knee as well as swelling in both ankles and a new complaint of some left leg pain.  The

claimant was next seen by Dr. Dickson on May 5, 2011. During the May 5, 2011, visit, the

claimant complained of burning pain and occasional numbness into the left hip to the left thigh and

foot, in addition to the right knee pain.  The report also reflects that the claimant relayed that the

left hip and lower extremity complaints had been bothering her since the accident occurred. 

Dr. Campbell acknowledged that based on the claimant’s radicular complaints Dr. Dickson

referred her for an MRI of the lumbar spine.  Dr. Campbell acknowledged that without subjective

information, the only way to truly know whether the claimant’s current findings at L5-S1 were

caused by an accident, whether on January 27, 2011, or some other accident, would be to take an

image of the body immediately before and immediately after the accident.  In the present matter,

the first image or study of the claimant’s lumbar spine following the January 27, 2011, accident

was not taken until almost four months afterward.  

Responsive to an inquiry from the respondents’s attorney regarding his medical opinion to

a reasonable degree of medical certainty of what caused the claimant’s herniation at L5-S1, Dr.

Campbell testified:

     I don’t think you know 100 percent in any situation.  Like you
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mentioned, unless you have an MRI that was done immediately
before an accident and then one shortly thereafter.  So we’re
entirely basing our assumptions on the history that’s provided to us
by the patients.  So in this way there’s really no way to know
definitively.  But we can sometimes make an educated guess as to
what caused the problem.  Based on the symptoms that the patient
told me at the time of her initial visit with me my assumption was
that it was related to her accident she claimed when she was
getting, slipped on the mud and didn’t fall, but sort of twisted her
back getting out of the truck. (RX #1, p. 65).

Dr. Campbell acknowledged that the claimant did not inform him of the extensive history of low

back radicular pain very similar to the pain that she was complaining of during the June 24, 2011,

evaluation.  As to whether he would have rendered the same opinion on causation of the herniated

disc had he known of the information in the prior medical records, Dr. Campbell testified:

     I would have to review the CT scan that was done about two
years ago to be able to make that statement.

     The report is here, but I would actually have to review the
images in order to make that type of claim. (RX #1, p. 66).

Dr. Campbell concedes that he would have to rely on speculation as to say that it actually was

caused by the January 27, 2011, accident, however, added:

     I would be, I would be less reliant on speculation if I had
imaging from a study that was done two years ago. (RX #1, p. 66).

Dr. Campbell testified that he was unable to say with certainty that the L5-S1 herniation was

present at the time of the August 2009, CT scan.  Dr. Campbell acknowledged that according to

the reports of what other neurosurgeon told the claimant, she was in need of some sort of surgical

intervention several times over the past last ten (10) years.   

Dr. Campbell was questioned regarding the nexus between the claimant’s need for surgery

in connection with the diagnosed herniated disc at the L5-S1 level to the January 27, 2011,
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accident in light of the extensive treatment history and her failure to provide him a history of her

prior treatment, along with the lack of documented back or radicular complaints prior to May

2011.  Regarding the afore, Dr. Campbell’s testimony reflects:

     Again, I have to go on information that she provided me at the
time of the visit.  But I think, you know, certainly she didn’t
provide me with these records or this information from years
previously.  And, again, the key thing was that she didn’t provide
me with the CT scan that had been done two years ago that
apparently showed some preexisting problems at the L5-S1 level.
(RX #1, p. 68-69).

As to whether he would have responded as he did in the July 14, 2011, correspondence from the

claimant’s attorney with the benefits of the claimant’s prior medical records, Dr. Campbell

testified:

     I don’t know because I would have had to have looked at the
scan to make, to make that call. (RX #1, p. 69).

As well as an accurate history from the claimant, Dr. Campbell added.  Dr. Campbell added

regarding the medical history provided to him with respect to the claimant:

     I would just say that all of the records that we’ve gone through
today were not at my disposal during the time of the one visit I’ve
had with her. (RX #1, p. 69). 

During examination by the claimant’s attorney, Dr. Campbell testified that based on the

November 6, 2006, MRI of the claimant’s lumbar spine, she did not need surgery at the L5-S1

level.  Regarding the August 26, 2009, CT scan report, Dr. Campbell testified that it appeared

that there was some problem at the L5-S1 level of the claimant’s back evidenced by the scan.   As

to whether it appeared clearly enough from the afore test to know whether a surgery would have

been warranted for the potential problem or not, Dr. Campbell testified:
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     In general, and with rare exception, I would not rely on a CT
scan alone to decide whether I need to recommend surgery to a
patient.

     Because the anatomic detail simply is not as clear as one would
obtain either with an MRI, which would be the preferable test
modality, or possibly a CT myelogram in the patient’s that, for
whatever reason, can not have a MRI. (RX #1, p. 71).

Dr. Campbell had the benefit of the post accident MRI from the claimant, which was the

most recent MRI.  Regarding the extent of the problem at the L5-S1 level, that he observed, the

testimony of Dr. Campbell reflects:

     Uh-huh.  She, she claimed the accident on January 27, 2011. 
She had a MRI that was done and ordered by Dr. Dickson that was
done, and I don’t have the exact date of that MRI.  But I had a
chance to review that through the, what’s called a PAC system at
Saint Bernards, which is my ability here in the office to access all of
the imaging studies that are done at Saint Bernards.  There was a
new finding on the MRI that was a large, left sided, L5-S1 disc
herniation.  And this appeared to be significantly impinging the left
S1 nerve root. (RX #1, p. 71-72).

Dr. Campbell confirmed that the May 13, 2011, MRI of the claimant confirmed his clinic notes

regarding the above findings.  In comparing the August 26, 2009, CT scan with the May 13,

2011, MRI scan to ascertain whether there had been an aggravation with respect to the L5-S1

disc level, Dr. Campbell testified:

     Well, the CT scan report from August, looks like August 26,
2009 says, just says left paracentral HNP, which means herniated
nucleus pulposus, or in layman’s term disc herniation.  And says
this causes some effacement of the anterior aspect of the thecal sac,
which is the nerve sac that contains all of the nerve roots, and
probable compromise of the left S1 nerve root.  Now, if you
compare that report - - (RX #1, p. 72-73).

Elaborating on the term “probable” in the CT scan report, Dr. Campbell’s testimony reflects:
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     The report says probable, the 2009 report says probable
compromise of the left S1 nerve root.  And the reason that, in my
opinion, the reason that the radiologist would use that verbiage and
that language is that it’s hard to tell on a CT scan.  You just don’t
get the detail that you would get with an MRI to say that there is
definite impingement or compression of a neurologic structure.

     The MRI that I looked back in 2000, earlier in 2011 definitely
showed the impingement of the nerve roots.  You can see on it on
the MRI.  There’s loss of signal, what’s called a T2 signal of the
spinal fluid.  So you can see that there’s actually some mass affect
upon the nerve root. (RX #1, p. 73).

Dr. Campbell was able to pull up the actual film of the August 26, 2009, CT scan during his

deposition.  Dr. Campbell reviewed the August 26, 2009 CT scan and the May 13, 2011, MRI

scan to determine if there was a difference in L5-S1 area of the claimant’s back..  Dr. Campbell’s

testimony reflects, regarding the afore:

     I’ve had a chance to compare both of these studies.  This, this is
the MRI that was done on May 13, 2011 and if you look - - 

     Sure.  Just for the record I’m looking at a May 13, 2011 MRI of
the lumbar spine.  And I’m looking at image 36 of 42 on what are
called the axial T2 weighted images.  And very clearly here you see
a fairly prominent left sided L5-S1 disc herniation, clearly with
displacement of the left S1 nerve root.  There’s a fairly large area of
decreased signal that is consistent with disc herniation.  Comparing
that to a CT scan of the lumbar spine that was carried out back on
August 26, 2009 and on those axial studies, in particular what
appears to be image number 76 of 100 of the CT scan of the lumbar
spine dated August 26, 2009, you can also see what appeared to be
a fairly large disc fragment at that time that would be consistent
with the fragment that we saw on the MRI.  So, again, comparing
these studies make me more inclined to think now that this same
disc herniation was there, you know, two years ago back in 2009.
(RX #1, p. 74-75).

Dr. Campbell testified that it was too hard to tell from the CT scan comparing it to the MRI scan

if there was any difference in the size of the herniation so that surgery may be more likely at some
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point.  Dr. Campbell concluded that the surgery recommended for the herniated disc at the L5-S1

level was the result of something before the January 27, 2011, accident. 

In a June 21, 2011, response to a May 24, 2011, inquiry by the claimant’s attorney, Dr.

Brian Dickson relayed that the claimant was able to return to work as a truck driver; that she had

reached maximum medical improvement; and that based on the AMA Guidelines, 4th Edition, her

January 27, 2011, right knee injury did not result in any permanent impairment. (RX #2).  The

claimant’s January 27, 2011, right knee injury was diagnosed by Dr. Dickson as a

contusion/sprain.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 27, 2011, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle her to weekly compensation benefits of

$260.00/$195.00, for temporary total/permanent partial disability based on an average weekly

wage of $390.34.    

3. On January 27, 2001, the claimant sustained a compensable injury to her right 

knee in the form of a contusion/sprain, for which she was paid appropriate temporary total

disability and medical benefit, and which did not result in any permanent physical impairment.

4. On January 27, 2011, the claimant did not sustain an injury to her low back arising

out of or in the course of her employment.
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CONCLUSIONS

The compensability of the claimant’s right knee injury, which was suffered on January 27,

2011, is not disputed.  The claimant has been paid appropriate temporary total and medical

benefits associated with her right knee injury.  The claimant maintains that she is entitled to

permanent partial disability benefits relative to her compensable right knee injury.  Further, the

claimant asserts that she also suffered an injury to her low back in the January 27, 2011, accident,

and is entitled to corresponding medical and indemnity benefits from the injury, along with

controverted attorney fees.  Respondents deny that the clamant suffered a compensable injury to

her back in the January 27, 2011, accident or the right knee injury resulted in any residual physical

impairment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Permanent Impairment

As noted above, the compensability of the claimant’s right knee injury growing out of the

January 27, 2011, work-related accident is not disputed.  After receiving initial treatment at the

emergency room of St. Bernards Regional Medical Center, on January 29, 2011, the claimant

came under the care of Dr. Brian G. Dickson, a Jonesboro orthopedic surgeon, in connection with

her right knee complaint.  The claimant’s injury was diagnosed as a contusion/sprain of the right

knee for which she was provided medication and physical therapy.  

The claimant was last examined by Dr. Dickson on May 5, 2011, and referred to a

neurosurgeon, Dr. John A. Campbell, for treatment of diagnosed herniated lumbar disc.  In a June
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21, 2011, responsive correspondence Dr. Dickson relayed that the claimant had reached maximum

medical improvement with respect to her right knee injury and was released to return to work as a

truck driver.  Dr. Dickson also opined that the January 27, 2011, right knee injury of the claimant

did not result in any permanent physical impairment.

Ark. Code Ann. §11-9-704 (c)(1)(B)(Repl. 2002) provides that any determination of the

existence or extent of physical impairment shall be supported by objective and measurable

physical or mental findings.  “Objective findings” are those finding which cannot come under the

voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(A)(i).   Additionally, the statute

provides that in determining physical or anatomical impairment, complaints of pain may not be

considered.  Ark. Code Ann. §11-9-102 (16)(A)(ii)(a).  In the instant claim, the claimant’s right

knee injury was diagnosed as a contusion/sprain.  The claimant received medication, and physical

therapy.  Other than complaints of pain, there is no evidence of permanent residuals of the

claimant’s right knee.  The claimant has failed to sustain her burden of proof by a preponderance

of the evidence that she sustain any permanent physical impairment to the right knee as a result of

the compensable January 27, 2011, injury.

Compensability

The claimant asserts that she sustained an injury to her low back as well as her right knee

at the time of the January 27, 2011, work related accident.  In workers’ compensation law, the

employer takes the employee as he finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W.3d 150 (2003).  Further, an aggravation of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v. Gardsmark, 68 Ark. App. 24, 3 S.W.3d 336
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(1999).  An aggravation is a new injury resulting from an independent incident, and being a new

injury with an independent cause, must meet the definition of a compensable injury in order to

establish compensability for the aggravation. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 3d

900 (2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: 1) an injury arising out of and in the course of employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002). 

Should the claimant fail to establish by a preponderance of the evidence any of the requirements

for establishing compensability of the claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The evidence discloses that the claimant experienced a significant history of low back and

lower extremity symptoms, for which she had undergone various diagnostic studies prior to her

September 24, 2010, employment with respondent-employer.  More importantly, the evidence

reflects that on August 26, 2009, the claimant underwent a CT scan relative to her low back and

lower extremity complaints which disclosed the presence of a herniated disc at L5-S1.  While

there are no medical reports in the record of the claimant having received medical treatment

relative to her low back and lower extremity complaints between August 28, 2009, and the

January 27, 2011, accident, the herniated disc at L5-S1, identified on a May 13, 2011, MRI scan,
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and for which the claimant now seeks workers’ compensation benefit is identical to that

previously identified on the August 26, 2009, CT scan.  Indeed, Dr. Campbell ultimately testified

that the herniated disc was the product of something that occurred before the claimant’s January

27, 2011, work related accident.

Additionally, the claimant’s medical records generated subsequent to the January 27,

2011, work-related accident did not disclose complaints of low back or left lower extremity

complaints until several months following the accident.  The claimant has failed to sustain her

burden of proof by a preponderance of the credible evidence that she sustained an injury to her

back arising out of and in the course of her employment on January 27, 2011.  This claim is

respectfully denied and dismissed.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE

             

      

   
 


