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STATEMENT OF THE CASE

On January 19, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 4, 2011, and a pre-hearing order was filed on May

9, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The claimant’s weekly compensation rates are the maximum

compensation rates as of February 3, 2009.

3. Respondents controvert this claim in its entirety.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s back injury on February 3,

2009.

2. Related medical treatment.

3. Temporary total disability from February 5, 2009, to a date

yet to be determined.

4. Attorney’s fees.

5. Whether the claim is barred by election of remedies.

6. Credit pursuant to Ark. Code Ann. §11-9-411 in the form of

an offset for benefits paid by occupational accident policy.

7. Federal Preemption by 49 CFR 376.12 Paragraph C(4) as it

relates to the employee/employer relationship.

8. Respondents’ entitlement to a subrogation by operation of

Ark. Code Ann. §11-9-402.

Claimant’s contentions are:

“A. Claimant contends he was an employee of
respondent US Trucking on February 2009 and
the Workers Compensation Commission has
jurisdiction.

B. Claimant contends that he suffered a
compensable back and neck injury.

C. Claimant contends that he is entitled to
reasonable and necessary medical treatment of
the providers listed in the medical exhibit. 

D. Claimant also contends that should he
prevail on the above issues he is entitled to
out of pocket expenses, milage and
prescriptions.

E. Claimant contends as a result of his
compensable injury he remained in a healing
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period and unable to work, from February 5th

2009 to a date to be determined.

F. Claimant contends the above benefits have
been denied and Claimant’s attorney is
entitled to a fee under Arkansas Code §11-9-
715.

G. Claimant preserves all issues not raised
here, including but not limited to,
permanency, wage loss, and vocational
retraining and whether or not the prior 2%
rating was paid.”

Respondents’ contentions are:

“a. Respondent contends that Claimant did not
sustain a compensable injury as that term is
defined by Act 796 of 1993, to include the
fact that Claimant is not an employee of the
Respondent Employer and this claim is barred
by an election of remedies;

b. See response under subsection a;

c. See response under subsections a.
Additionally, and in the alternative,
Respondent contends that it is entitled to a
dollar for dollar offset pursuant to Ark. Code
Ann. §11-9-411;

d. See response under subsections a.
Additionally, and in the alternative,
Respondent contends that it is entitled to a
dollar for dollar offset pursuant to Ark. Code
Ann. §11-9-411;

e. See response under subsections a and b.”

The claimant, in this matter, is a fifty-four-year-old truck

driver.  The claimant alleges he injured his back in a compensable

injury on February 3, 2009, while unloading tires from the back of

a trailer.  The claimant, in this matter, contends that on that

date he was an employee of the respondent while the respondent

asserts that the claimant was an independent contractor.
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The central issue in this case is whether the claimant was an

employee of the respondent or an independent contractor.  In

Cloverleaf Express and AIG Claims Service v. Fouts, 91 Ark. App. 4,

207 S.W.3d 576 (2005), the Court of Appeals considered this issue.

The Court of Appeals stated:

“The issue of whether one is an employee or an
independent contractor is analyzed under two
separate tests: (1) the control test; and (2)
the relative nature of the work test.
(Emphasis added.)  On the issue of control,
this court has stated:

‘The governing distinction is that
if control of the work reserved by
the employer is control not only of
the result, but also of the means
and manner of the performance, then
the relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
of his duties, then the relation of
independent contractor exists.’”

The following factors found in Cloverleaf are to be considered

in determining whether one is an employee or independent

contractor:

“(a) the extent of control which, by the
agreement, the master may exercise over the
details of the work;

(b) whether or not the one employed is engaged
in a distinct occupation or business;

(c) the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

(d) the skill required in the particular
occupation;
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(e) whether the employer or the workman
supplies the instrumentalities, tools, and the
place of work for the person doing the work;

(f) the length of time for which the person is
employed;

(g) the method of payment, whether by the time
or by the job;

(h) whether or not the work is a part of the
regular business of the employer;

(I) whether or not the parties believe they
are creating the relation of master and
servant; and

(j) whether the principal is or is not in
business.”

In the current matter, the claimant owned his own

tractor/truck which he used to transport trailers owned by the

respondent to locations at the request of the respondent.  On

October 28, 2008, the claimant and the respondent entered into a

written agreement entitled “Contractor Operating Agreement” found

at Respondent’s Exhibit 1, Pages 5-8.  That document, signed by

both parties, sets out the obligations of the claimant and the

respondent in the agreement stated as contractor which is the

claimant and carrier which is the respondent.

The agreement states, among other things, “The contractor

agrees to furnish the equipment together with drivers and all other

necessary labor to transport, load, and unload on behalf of carrier

or on behalf of such other certified carriers as carrier may

designate through “trip lease” or interchange agreements, such

commodities as the carrier may from time to time make available to

the contractor.”  The contract also states in Section 2 under a
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Section entitled Independent Contractor, “The parties intend and

agree that this agreement shall create an independent contractor

relationship between the parties and not a master-servant,

employer-employee or principal-agent relationship.”  This document

is the foundation for the relationship between the claimant and

respondent in this matter.

Factor (a) The extent of control which, by the agreement,

the master may exercise over the details of the work.

The respondent, in this matter, would instruct the claimant to

pick up a loaded trailer with his tractor/truck at point A and

deliver that load to point B by a certain time and date.  The

claimant had very little part in the decision as to what type of

load he was to carry or where it was to go other than his ability

to refuse to carry a load.  In direct examination, the claimant

discussed his ability to talk with his main dispatcher so that he

could be removed from short loads and be placed on longer loads.

That testimony is found in the hearing transcript at Page 13 lines

6-10.  However, the claimant, due to his ownership of the truck,

did have the ability to control the details of taking the load as

the following testimony on cross examination demonstrates:

“Q. And I believe you’d worked for a number
of motor carriers as the owner/operator
before.

A. Yes, sir.

Q. So you knew what you were doing?

A. Yes, sir.
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“Q. And I believe when I took your deposition
you told me that you do that because you make
more money.

A. Yes, sir.

Q. How is it that you make more money?

A. Well, it’s just the way you operate.  You
just watch your money.  You don’t let your
truck sit and run all night.  You don’t let it
run all day if you’re parked.  You’re easier
on your tires.  You can make stuff make last
longer if you own it and take care of it.

Q. And that’s the deal.  You’ve got an
ownership interest in this, don’t you?

A. Yes, sir.

Q. You operate it as your own business.

A. Yes, sir.

Q. You were your own boss, correct?

A. To an extent.”

Factor (b) whether or not the one employed is engaged in a

distinct occupation or business and factor (d) the skill required

in the particular occupation.

The claimant is in a distinct business or occupation as an

over the road truck driver.  There is a high level of skill that is

involved in the ability to move several thousand pounds of material

down highways and interstates in a safe and efficient manner.  The

claimant also had to be able to show his skills through testing in

order to be licenced or certified to operate a tractor trailer on

the open road.
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Factor (e) whether the employer or the workman supplies the

instrumentalities, tools, and the place of work for the person

doing the work.

The claimant owned his own tractor/truck.  At the hearing in

this matter, the claimant described his view of the differences

between a company driver and an owner operator which included

owning your own truck as follows:

“Q. Do you remember telling me in your
deposition that you would never go back to
work for anyone as a company driver?

A. Probably.

Q. Why is that?

A. Never been a company driver I don’t
think.

Q. What’s the difference between company
driver and owner/operator?

A. Money.

Q. Money.

A. Yes, sir.

Q. Is that the only difference?

A. No, you own your own truck.  You take
care of your truck the way you want to do it.

Q. Okay, and that’s what the nature of your
agreement with USA Truck was, wasn’t it?  You
were going to be an owner/operator.  Where did
you get your truck?

A. Mid-Am Truck in Bates City, Missouri.

Q. Okay, did USA Truck have anything to do
with the purchase 
of your truck?

A. They just told me what year and then it
had to pass their inspection.
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Q. Okay, but I mean they didn’t – you didn’t
buy your truck from USA?

A. No.”

The claimant also testified that the respondent supplied him

with a Qualcomm communications system, fuel card, department of

transportation card, and a card to allow him to pass through

certain tolls or weight stations.  The respondent also supplied the

trailers and the loads that the claimant hauled with his

tractor/truck.  I also note that although the respondent did

provide the claimant a fuel card, it was his responsibility to pay

for that fuel from the money he earned hauling freight for the

respondent.  The claimant was also required to pay monies to the

respondent for the use or lease of the Qualcomm communications

system.

Factor (f) the length of time for which the person is

employed.

Here the claimant and the respondent entered into a contract

on October 28, 2008.  Section 30 of that contract found at

Respondent’s Exhibit No. 1, Page 12, requires that both the

claimant/contractor, and carrier/respondent provide the other party

with thirty (30) days written notice prior to either party

terminating their contractual relationship.

Factor (g) the method of payment.

The claimant was paid by the respondent as set forth in

addendum B of the “Contract Operating Agreement” signed by the

claimant and respondent on October 28, 2008.  This document can be

found at Respondent’s Exhibit No. 1, Pages 15 and 16.  The essence
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of the agreement regarding pay was that the claimant was to receive

$.90 per dispatched loaded and dispatched empty miles plus a fuel

surcharge.  The claimant gave the following testimony related to

fuel surcharges:

“Q. Okay, what is a fuel surcharge?

A. That’s so much of a percentage, if you
pay $2.00 a gallon, well they give you so much
of that back if you can run your truck a
certain mileage.

Q. Okay, and that’s something that the motor
carrier collects from the shipper, isn’t it?

A. Yes, sir.

Q. Another words, when fuel prices get so
high a company like USA Truck or someone
that’s a big company with some negotiating
power can go to a shipper and say, well
normally we’d charge you a $1000.00 to take
this load from point A to point B, but because
fuel is so high right now, we need to charge
you $1200.00.

A. Yes, sir.

Q. Okay, and part of your agreement with USA
Truck was that they’d pass that fuel surcharge
onto you.

A. Yes, sir.

Q. And did you feel like you were entitled
to the fuel surcharge?

A. Yes, sir.

Q. Why?

A. Well, it was my truck.  I was pulling
their freight and if I could get my truck to
run seven miles a gallon I think I should have
been compensated over it.

Q. Okay, so you would agree with me that
throughout the nature of your relationship
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with USA Truck you could make even more money
by being a good business man.

A. I’d have no qualms with USA.  

Q. Okay, but I guess my point is, you were
reasonable when you’re in this contract with
USA Truck, you’re reasonable for everything
about your truck aren’t you?

A. Yes, sir and their trailer.”

Factor (h) whether or not the work is a part of the regular

business of the employer.

The respondent is engaged in the business of transporting or

shipping freight across America using tractor trailers, which is

the same type work activity the claimant was engaged in through his

contract with the respondent.

Factor (I) whether or not the parties believe they are

creating the relation of master and servant.

Again, the claimant and the respondent entered into a contract

on October 28, 2008, which did describe the claimant as an

independent contractor in this matter; however, the claimant gave

the following testimony regarding his belief as to his employment

status with the respondent:

“Q. Okay, you testified earlier that when you
went up and signed all this stuff with USA
Truck that you thought you were an employee of
USA Truck, is that correct?

A. Yes, sir.

Q. You remember when I took deposition we
talked about all of the jobs you’ve had
wherein you were an owner/operator?

A. Yes, sir.
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Q. Do you remember telling me in your
deposition that you would never go back to
work for anyone as a company driver?

A. Probably.

Q. Why is that?

A. Never been a company driver I don’t
think.

Q. What’s the difference between company
driver and owner/operator?

A. Money.

Q. Money.

A. Yes, sir.

Q. Is that the only difference?

A. No, you own your own truck.  You take
care of your truck the way you want to do it.

Q. Okay, and that’s what the nature of your
agreement with USA Truck was, wasn’t it?  You
were going to be an owner/operator.  Where did
you get your truck?

A. Mid-Am Truck in Bates City, Missouri.

Q. Okay, did USA Truck have anything to do
with the purchase 
of your truck?

A. They just told me what year and then it
had to pass their inspection.

Q. Okay, but I mean they didn’t – you didn’t
buy your truck from USA?

A. No.

Q. You didn’t have to make any payments to
USA for your truck?

A. No, sir.

Q. In fact wasn’t this the fifth truck you’d
gone out and bought on your own?
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A. Yes, sir.

Q. And I believe you’d worked for a number
of motor carriers as the owner/operator
before.

A. Yes, sir.

Q. So you knew what you were doing?

A. Yes, sir.

Q. And I believe when I took your deposition
you told me that you do that because you make
more money.

A. Yes, sir.

Q. How is it that you make more money?

A. Well, it’s just the way you operate.  You
just watch your money.  You don’t let your
truck sit and run all night.  You don’t let it
run all day if you’re parked.  You’re easier
on your tires.  You can make stuff make last
longer if you own it and take care of it.

Q. And that’s the deal.  You’ve got an
ownership interest in this, don’t you?

A. Yes, sir.

Q. You operate it as your own business.

A. Yes, sir.

Q. You were your own boss, correct?

A. To an extent.

Q. Well, if you didn’t like the way USA
Truck was and you’d done it with other motor
carriers before, you were free to take your
truck, terminate your contract with them, and
go on, and find somebody else to lease your
truck to, couldn’t you?

A. Yes, sir.

Q. In fact you did have with one of your
employee or motor carriers that you had an
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agreement with because they didn’t the fuel
surcharge, isn’t that right?

A. Yes, sir.  Lied to us.”

It is obvious through the testimony of the claimant that he is

an experienced over the road truck driver.  The claimant has

testified that he has the ability to operate a truck in an

efficient manner that uses less fuel, is easier on the tires, and

these skills reduces the amount of gasoline and tire wear which in

turn saves the claimant money.  He has worked under this type of

agreement for other carriers like the respondent in the past and

has even terminated him employment with a carrier due to a

disagreement.  The claimant also knew and understood that he had

the right, after thirty (30) days notice, to terminate his

relationship with the respondent.  The claimant’s testimony clearly

demonstrates that he does possess a sophisticated understanding of

the owner operator or independent contractor versus company driver

or employee statuses which seem to exist in the trucking industry

as a whole.

There are factors in this case that point to the claimant

being an employee.  There are also factors in this case that point

to the claimant being an independent contractor.  I believe that

the scale was tipped in favor of the claimant being an independent

contractor due to his ownership of an essential piece of equipment,

namely the truck/tractor, in his work activities.  The claimant was

obviously an experienced truck driver and through his status or

relationship with the respondent he could take advantage of his

experience and his ownership of the truck and efficiently control
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his gas usage, maintenance and time to create more money earning

opportunities for himself.  The claimant has also demonstrated that

he has been in this type of relationship with other carriers

including a carrier that he terminated his relationship with due to

a disagreement.  In this matter, had the claimant chosen not to

carry loads for the respondent any longer, he could have simply

engaged his ability through the contract to give thirty days notice

and he could have taken his truck and found another carrier in the

market place to engage in the same types of over the road truck

driving activities.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 4, 2011, and contained in a

pre-hearing order filed May 9, 2011, are hereby accepted as fact.

2. The claimant failed to prove by a preponderance of the

evidence that the employee employer relationship existed between

USA Truck and himself.

3. Other issues are moot in that the claimant was not an

employee of the respondent.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


