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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondents represented by RANDY P. MURPHY, Attorney, Fort Smith,
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STATEMENT OF THE CASE

On May 10, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 15, 2012, and a pre-hearing order was filed

on February 16,2012. A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

By agreement of the parties the issues to litigate are limited

to the following:

1. The claimant has asked the Commission to determine

whether the respondents are in contempt of the previous
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orders regarding additional medical treatment in the form

of shoulder surgery.

2. Whether the respondents are subject to a penalty under

A.C.A §11-9-802.

3. Temporary total disability from October 11, 2011, to a

date to be determined.

4. Attorney’s fees.

Claimant’s contentions are:

1. The Claimant contends that there is a final
order in this case directing the Respondents
to pay temporary total disability benefits
until a date yet to be determined and since
the Respondents continued to refuse to
authorize medical treatment that has been
determined to be their liability, the
Claimant’s temporary total disability benefits
should be reinstated from the date that they
were stopped and continue until a date yet to
be determined.

2. A 36% penalty should be assessed against the
Respondents for intentionally and willfully
refusing to pay benefits to which they know
(sic) the Claimant is entitled.

3. The Respondents should be found in contempt
for willfully and intentionally defying a
final order of the Commission and should be
fined up to $10,000.00 in connection with that
contempt.

4. The Respondents should be ordered to pay a
second attorney’s fee since they are requiring
the Claimant to relitigate an issue that has
already been determined by a final Order of
the Commission. 

Respondents’ contentions are:

“Respondents contend that temporary disability
benefits have been paid, as awarded, for the
period of November 11, 2010 through October
10, 2011.  Respondents contend that in his
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report dated October 21, 2011, Dr. Charles
Pearce found that Claimant had reached the
maximum medical improvement.” 

Supplemental contentions from the respondent found in email

from respondent attorney Randy Murphy to the Commission on February

15,2012:

“We are supplementing our response to the pre-
hearing questionnaire with Dr. Bebout’s
updated medical report in December confirming
that the shoulder surgery was authorized but
that he wanted to do additional testing which
was also authorized by respondents.  Mr.
Walker apparently did not have this report at
the time of the pre-hearing conference.”

The claimant in this matter is a 60 year old female who

suffered a compensable injury to her right shoulder on May 8, 2009.

On August 18, 2010, this Administrative Law Judge issued an opinion

which included the Following Findings of Fact & Conclusions of Law:

“1. The stipulations agreed to by the parties

at the pre-hearing conference conducted on

February 10, 2010, and contained in a pre-

hearing order filed February 11, 2010, are

hereby accepted as fact.

2. The claimant has proven by a preponderance

of the evidence that the additional medical

treatment Dr. Bebout has recommended for the

claimant’s right shoulder is reasonable and

necessary medical treatment.

3. The claimant has proven by a preponderance

of the evidence that she is entitled to

temporary total disability benefits from May
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10, 2009, until a date yet to be determined.

4. The claimant has proven by a preponderance

of the evidence that her attorney is entitled

to an attorney’s fee in this matter

commiserate with the Arkansas Workers’

Compensation Act.”

On page six of this Administrative Law Judge’s August 18, 2010

opinion the following passage is found regarding the additional

medical treatment ordered:

“Upon review of all the medical evidence in
this matter, I believe that the course of
treatment which includes surgical intervention
ordered by Dr. Bebout is reasonable and
necessary medical treatment for the claimant’s
admittedly compensable right shoulder injury.
As such, the respondent’s shall bear the
burden of the cost of that medical treatment.”

The respondents appealed this matter to the Full Commission.

On December 15, 2010, the Full Commission issued an opinion that

affirmed and adopted this Administrative Law Judge’s opinion filed

on August 18, 2010.  The respondents then appealed that decision to

the Arkansas Court of Appeals who issued a mandate on September 7,

2011, affirming the decision of the Full Commission.

The claimant has asked the Commission to consider their

entitlement to a penalty under Ark. Code Ann. §11-9-802.  The

claimant introduced a copy of a check found out Claimant’s Exhibit

No. 3 page 1.  The copy of that check has attached to it a

description of the benefits paid to the claimant.  The check itself

is dated October 12, 2011. It is made out to the claimant Deborah

Warnock in the amount of $25,227.27. The check was issued on the
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Sisters of Mercy Health System through Bank of America. The

description portion which is attached to the check indicates that

the money was paid to satisfy temporary total disability benefits

from May 10, 2009 through October 10, 2011.  As previously stated,

the respondents were ordered to pay temporary total disability from

May 10, 2009 through a date yet to be determined.  That order

became final 18 days after the Court of Appeals September 7th

mandate, which would have been September 25, 2011.  The respondents

then had 15 days to pay the benefits.  The benefits were payable by

October 10, 2011.  It is clear that the respondents did not issue

the check until October 12, 2011 since that is the date of the

check from the respondents.  Inasmuch, the respondents shall pay

the 20% penalty found under §11-9-802(c) on those benefits.  

The Commission had ordered the respondents to pay temporary

total disability benefits to the claimant from May 10, 2009 to a

date yet to be determined. However, the respondents chose to end

those benefits on October 10, 2011.  The respondents rely on the

following letter written by Dr. Charles E. Pearce on October 21,

2011, in order to terminate the claimant’s temporary total

disability benefits:

“To Whom It May Concern:

Mrs. Warnock was seen for an independent
medical examination on June 8, 2010, as it
pertained to an on-the-job injury that had
occurred on May 9, 2009. She complained of
right shoulder pain despite non operative
modalities. It was my opinion that although
she described pain and disability, that she
was reasonably functional. However, I did
recommend MR arthrogram if she was interested
in surgical procedure of potential surgical
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procedure for her shoulder. However,
apparently, she has not pursued that
diagnostic avenue. 

At this point, I think it would be fair to say
that this lady has reached maximal medical
improvement as of today’s date.”

The claimant had not seen Dr. Pearce since June 8, 2010, when he

placed her at maximum medical improvement on October 21, 2011.  He

points out in his letter that he recommended an MRI arthrogram and

states: “She has not pursued that diagnostic avenue.”  In testimony

at the hearing in this matter, the claimant credibly testified that

she was not able to obtain the testing recommended by Dr. Pearce.

The respondents were at the time of the claimant’s termination

of temporary total disability benefits also under a final order by

the Commission to provide surgery for the claimant’s compensable

right shoulder injury.  Which was the cause of her right to

temporary total disability benefits in the August 18, 2010 order of

this Administrative Law Judge.  The following is an exchange

between the Commission and the respondents’ attorney regarding

their position on the termination of the claimant’s temporary total

disability benefits:

“  BY THE COMMISSION: So then what is your
contention now as to making TTD an issue at
this point? What is your contention, that
she’s reached MMI back whenever still or is
your contention that you guys owe it?

    BY MR. MURPHY: Our position is that, based
on the lack of surgery at that time or based
on a non-surgical evaluation she was at MMI on
October 20, 2011, but we have never denied
that surgery. Certainly if the Commission
orders surgery it will be up to the Commission
to argue whether or determine whether she’s
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entered a new healing period or whether TTD
has been ongoing.

The basis of the TTD argument, your Honor, is
we have a medical report. It’s up to your
Honor, the Commission, to make a determination
whether or not- there’s two separate issues,
your Honor.”

To base the termination of temporary total disability benefits

on the fact that the claimant has not had surgical intervention as

of October 21, 2011, is ludicrous. The claimant had asked for

surgery on her right shoulder at the May 20, 2010 hearing in front

of this Administrative Law Judge. That surgery was controverted by

the respondents. The surgery was ordered and the respondents

appealed that order up to the Court of Appeals. The order for the

claimant to obtain surgery became final on September 25, 2011.

Then 15 days later, the respondents terminated temporary total

disability benefits “based on the lack of surgery at the time or

based on a non-surgical evaluation.” This demonstrates willful and

intentional failure to pay temporary total disability benefits to

the claimant. I also note that the respondents actually cut off the

claimant’s temporary total disability benefits on October 10, 2011,

and that Dr. Pearce’s letter was dated October 21, 2011, some 11

days after the respondents terminated temporary total disability

benefits.

I also note that Dr. Pearce was not the claimant’s treating

physician. She was seen by him at the request of the respondents.

His only visit with the claimant was on June 8, 2010.  He did

recommend an MR arthrogram at that time. I note that this visit was

less than one month after the claimant’s May 20, 2010 hearing in
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this matter where the respondents were contesting medical treatment

for the claimant’s right shoulder.  It was not the claimant’s fault

that the recommendations by Dr. Pearce were not followed. It was

the respondents controversion of medical treatment to the

claimant’s right shoulder that caused the claimant an inability to

receive that recommended treatment.  The respondents in this matter

shall pay a 36% penalty on the temporary total disability benefits

beginning on October 11, 2010, as found in Ark. Code Ann. §11-9-

802(e).  The respondents shall pay the 36% penalty on all temporary

total disability benefits from the October 11, 2011 until such time

as those temporary total disability benefits are brought current.

The claimant is and continues to be entitled to temporary total

disability benefits. She will continue to be entitled to those

benefits until the ordered surgical intervention is performed and

the claimant has reached her MMI date, which is a date yet to be

determined. Although the respondents shall only pay the 36% penalty

on temporary total disability benefits until the date they are

current.  

The claimant has also asked the Commission to determine

whether the respondents are in contempt of the Commission’s

previous order regarding additional medical treatment in the form

of surgical intervention. Again, the order for the claimant to

receive surgical intervention became final on September 25, 2011.

On December 7, 2011, the claimant was seen by Dr. Robert Bebout at

the Cooper Clinic P.A. The following is the history of present

illness and plan portion of the medical record from that visit:
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“HISTORY OF PRESENT ILLNESS: This occurred on
05/04/2009. We originally had her scheduled
for a Mumford acromioplasty for the right
shoulder when she failed with physical therapy
and injections in April of 2010, but the
surgery was cancelled. She has been through
legal haggles with the hospital, I guess, over
her workers’ compensation, but now it has been
approved. She comes back complaining of pain
in the upper right arm and shoulder with some
in the shoulder blade. She has a longstanding
history of carpal tunnel syndrome in the right
upper extremity. We wanted her to get an EMG
nerve conduction study back then, but that was
also denied. She states that she has carpal
tunnel syndrome in both hands when she first
wakes up, but then that settles down shortly
thereafter.

PLAN: We are going to obtain a new MRI of the
shoulder, as well as an MRI of her neck. I am
concerned that a lot of her symptoms may be
neurologic in nature or even from the
psoriatic arthritis. Depending on the MRI
findings, we may need to get some lab in the
form of a C-reactive protein, sedimentation
rate, ANA, and rheumatoid factor. We will see
her back after the MRI scans have been done on
her neck and right shoulder.”

On December 14, 2011, the claimant’s attorney, Mr. Eddie

Walker, sent a letter to the respondents attorney, Mr. Randy

Murphy.  The following is the body of that letter:

“Dear Randy:

   I was contacted yesterday, December 13, by
Sarah, from Cooper Clinic, and she advises
that the Respondents refuse to authorize
treatment by Dr. Bebout.

  Apparently, someone by the name of Wanda
Clark is the one who refused to provide the
authorization.

 If in fact the Respondents refuse to
authorize Dr. Bebout’s treatment of additional
recommended testing, this is quite disturbing
since we have already litigated the issue of
Ms. Warnock’s entitlement to treatment by or
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at the direction of Dr. Bebout.

  I would appreciate it if you would contact
the Respondents and ask them to immediately
authorize Dr. Bebout’s treatment and testing
that Dr. Bebout recommends in order to enable
him to assess.

  If for some reason the Respondents are going
to defy the Order that has been entered in
this case, I would appreciate it if you would
let me know immediately so that I can move
forward with appropriate action to enforce the
Order.”

The claimant introduced a letter from Wanda Clark, a workers’

compensation specialist employed with the respondents.  That letter

is found at Claimant’s Exhibit No. 3 page 6, and is dated February

8, 2012.  The body of the letter states as follows:

“Dear Dr. Bebout:
Per your request of the report dated December
7, 2011, I am authorizing the New MRI of the
Right Shoulder and a MRI of the Neck.”

The claimant is again seen by Dr. Bebout on March 15, 2012.

The following is a portion of the medical record from that visit:

“ASSESSMENT AND PLAN: We tried to get a repeat
MRI of her neck and shoulder, but she is too
claustrophobic to be able to tolerate it. She
has lab pending, including a CBC,
sedimentation rate, C-reactive protein, ANA,
and rheumatoid factor. She has failed with all
conservative care. She probably needs an
arthroscopic subcromial decompression and
perhaps a mini Mumford type of procedure on
her distal clavicle. We are going to refer her
to Dr. Evans for consideration of the
arthroscopic evaluation and decompression of
the right shoulder.”

On April 5, 2012, the claimant underwent x-rays of her right

shoulder. The radiology report from those x-rays is found at

Respondents’ Exhibit No. 1 page 6.  That document references Dr.
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Jeffrey Evans as the referring physician.  On that same day, Sarah

Musgrave, who is employed by Cooper Clinic as a precertification

person for workers’ compensation sent a facsimile transmission to

Wanda Clark, who works for the respondents as a workers’

compensation specialist.  The cover of that facsimile transmission

is found at Claimant’s Exhibit No. 4 page 1.  Again, the document

is dated May 4, 2012, which is the same day the claimant had x-rays

taken of her shoulder at the Cooper Clinic.  The following is a

portion of the handwritten note on the facsimile cover sheet. It

states:

“(here we go again.)

“Dr. Bebout is no longer doing surgeries, so
pt was referred to Dr. Evans. She is scheduled
for surgery on the 18th, at Mercy Outpt.

Rt. Shoulder arthro.”

At Claimant’s Exhibit No. 4 page 2, we find a document that is

entitled “Telephone Contact.” This document is from the Cooper

Clinic P.A. It indicates that the physician is Jeff Evans and the

patient’s name is Deborah Warnock. The document is dated 4-11-12.

In a portion titled “Receptionist Notes” the following handwritten

note is found:

“w/c would not approve surgery without MRI C-
spine-pt notified-“

In that same document there is a section entitled “Nurse

Notes.” The following is a portion of the handwritten note in that

section:

“MRI schd for 4-12-12 9 AM-Pt notified to
(illegible) in at Open Aire at 8:45-Valium 10
mg. #1-(one)-30" prior to MRI.”
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At Claimant’s Exhibit No. 4 page 3 we find another telephone

contact from another document entitled “Telephone Contact” from the

Cooper Clinic P.A dated April 14, 2012.  That document indicates

that the physician is Dr. Evans and the patient is Deborah Warnock.

In the receptionist’s notes section there is a handwritten note

that states:

“Wanted to let you know that she had an MRI @ Open
Aire. So now her insurance should approve.”

At Claimant’s Exhibit No. 4 page 4 a document was introduced

that was sent from Wanda Clark, who again is a workers’

compensation specialist for the respondent to Sara Musgrave, who

deals with precertification for workers’ compensation for Cooper

Clinic.  That document was dated Monday, April 23, 2012.  It

appears that the document was sent via facsimile transmission to

Ms. Musgrave’s attention. However, that document contains another

to and from section which indicates that the letter is actually to

be seen by Dr. Bebout and Dr. Evans.  The document asks Dr. Bebout

and Dr. Evans to address Ms. Clark’s following questions:

“Comparing the Right Shoulder MRI of 06-05-09
(Pages 2-3) and 04-06-12, it appears there is
no partial or full thickness tear. She has
mild active osteoarthritis of the
acromioclavicular joint with lateral downward
sloping acromin.

There is associated busitis in the
subacromial-subdeltoid bursal region.

We have a medical opinion from Dr. Charles E.
Pearce, dated 06-08-10 (Pages 4 & 5) and he
recommended a MRI Arthogram to elucidate a
definite pathology and if it confirmated a
definite pathology, than he would agree that
surgery was indicated. The employee did not
pursue the MRI Arthogram.
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Can you say with Medical Certainty, that the
Accident of 05-09-2009, absent of any medical
treatment by Dr. Bebout or any other medical
provider for over 2 years, along with the
results of the past and current MRI is the
Prevailing substantial reason for the
recommended Shoulder Arthroscopic Rotator Cuff
repair, Arthroscopic Subacromial Decompression
and Manipulation under Anesthesia.”

 
I also note that on the bottom right hand portion of this

document is found a handwritten note signed by Dr. Evans, where he

states: “Yes, within a reasonable degree of medical certainty, I

think that her injury of 5/9/2009 led to the current diagnosis

necessitating surgery.” That handwritten note is signed by Dr.

Evans.  

As of the date of the hearing in this matter which was May 10,

2012, the claimant had still not received the ordered surgical

intervention.  However, on May 24, 2012, I received an email

communication from the respondents attorney informing me that the

surgery had been approved by the respondents at this time. I have

blue booked that facsimile transmission along with its attachments

to this transcript. I note that the first page of the attachment

contains an email sent from Sara Musgrave to Wanda Clark. That

email is dated April 27, 2012. The email states: “Do we have an

answer yet on Deborah Warnock? Pt. came in and is asking when we

are doing surgery?” A response to that email is also found on that

page. This response is from Wanda Clark to Sara Musgrave.  The body

of the email states: “Go ahead and schedule surgery and let me know

the date.” However, that email is dated May 15, 2012, which is 5

days after the hearing that was conducted on May 10, 2012 in this
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matter.  

At the hearing in this matter, the respondents’ attorney, Mr.

Randy Murphy directed remarks prior to testimony at the Commission

regarding his client’s position on the claimants’ allegation that

the respondent denied her surgery in this matter. The following is

a portion of his communication with the Commission:

“So I’m-I’m vigorous in my defense that we
have never controverted this surgery and any
attempt to establish that we have for purpose
of a penalty is, in my opinion with all due
respect to Mr. Walker, is totally without
merit. He’s not going to produce one document
where we’ve controverted. He’s trying to lay a
foundation with some correspondence to show
some type of delay, when we all know how
sometimes in takes a little bit of time get
things authorized and that’s exactly what
happened in this case.”

From the evidence presented both by the claimant and the

respondents in this matter, it seems very clear to me that the

respondents have disobeyed or resisted a lawful Order of this

Commission.  The Order from the Opinion dated August 18, 2010,

became final on September 25, 2011. That opinion and order were

very clear that the claimant was entitled to surgical intervention

on the right shoulder due to her compensable injury. The claimant

did have a bout of claustrophobia that caused a delay in getting

her MRI done. However, the document found at Claimant’s Exhibit No.

4 page 1 is clear that on April 5, 2012 Dr. Evans scheduled surgery

for the claimant on April 18th. That surgery which had been ordered

was then not approved by the respondents as evidenced by the

telephone contact document found at Claimant’s Exhibit No. 4 page

2 and Claimant’s Exhibit No. 4 page 3.  Additional proof is found
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at claimant’s exhibit No. 4 page 4 in the questions asked by Wanda

Clark to Dr. Bebout and Dr. Evans about whether they believed

within medical certainty that the surgical intervention anticipated

by the claimant was caused by her accident of May 9, 2009.  Clearly

that issue had been determined by the Commission. The surgery was

ordered and that Order became final yet the respondents continued

to ask the treating physician whether or not that surgery is

reasonable and necessary as it relates to her injury of May 9,

2009. The respondents also introduced the emails from Ms. Musgrave

to Wanda Clark and from Wanda Clark to Ms. Musgrave after the

hearing in this matter. I have allowed them to be in evidence over

the objection of the claimant however, I believe that this email

exchange clearly shows that the respondents had denied the surgery

scheduled by Dr. Evans and that surgery was not approved by the

respondents until Ms. Wanda Clark’s email to Sara Musgrave dated

May 15, 2012, when she states: “Go ahead and schedule the surgery

and let me know the date.”

I do find the respondents are in contempt of a lawful Order of

this Commission and that contempt began on April 5, 2012 when Ms.

Clark was informed by Ms. Musgrave via facsimile transmission that

the claimant had surgery scheduled for the 18th of April. The

respondents did not approve that surgery although it had been

ordered to be performed by the Commission until May 5, 2012. That

is a period of 40 days.  As the respondents is in contempt of this

Commission’s lawful Order, I find that they are to be fined $100.00

a day for the 40 day period in which they refused to approve the
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surgery for the claimant that was ordered by this Commission. 

From a review of the record as a whole, to include

medical reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 15, 2012, and contained in

a pre-hearing order filed February 16, 2012, are hereby accepted as

fact.

2.  The claimant has proven by a preponderance of the evidence

that the respondents failed to pay temporary total disability

benefits in a timely manner under Ark. Code Ann. §11-9-802(c) for

the period of time beginning May 10, 2009 to October 10, 2011. As

such, the respondents shall pay a 20% penalty for their late

payment.

3. The claimant has proven by a preponderance of the evidence

that the respondents have failed to pay temporary total disability

benefits in a willful and intentional manner under Ark. Code Ann.

§11-9-802(e) from October 11, 2011  until such time as those

temporary total disability benefits are made current. The

respondents shall pay a 36% penalty for its willful and intentional

failure to pay those benefits until they are brought current.

4. The claimant has proven by a preponderance of the evidence
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that she is entitled to temporary total disability benefits from

October 11, 2011 to a date yet to be determined. This period of

temporary total disability shall include the period of time in

which the claimant undergoes the previously ordered surgical

intervention and recovery of that surgical intervention to a point

of maximum medical improvement, which is a date yet to be

determined.

5.  The respondent has disobeyed or resisted a lawful order of

this Commission in its refusal to approve the surgical intervention

for the claimants’ right shoulder that was previously ordered by

the Commission and became final September 25, 2011.  The refusal

began April 5, 2012 and continued until May 5, 2012, which is a

period of forty days.  The respondent shall be fined one hundred

dollars a day for that forty day period due to their contempt of

this Commission.  

ORDER

The respondents shall pay the claimant a 20% penalty on

temporary total disability benefits from May 10, 2009 until

October 10, 2011.  The respondents shall pay the claimant a

penalty of 36% on temporary total disability benefits from

October 11, 2011 until such time as those benefits are made

current.  The respondents shall pay the claimant temporary total

benefits from October 11, 2011 until a date yet to be determined. 

This period of temporary total disability shall include the

period of time in which the claimant undergoes previously ordered

surgical intervention and the recovery from that surgical
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intervention until a point of maximum medical improvement.  The

respondent shall pay to the Commission the amount of $4,000.00 in

the form of a fine for contempt of this Commissions lawful order. 

IT IS SO ORDERED.

_________________________

     ERIC PAUL WELLS

 ADMINISTRATIVE LAW JUDGE
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August 08, 2012

Eddie H. Walker
Walker, Shock, Cox & Harp
P.O. Box 998 
Fort Smith, AR 72902

Randy P. Murphy
Anderson, Murphy & Hopkins
400 West Capitol Avenue, Ste 2400
Little Rock, AR 72201

                                   Re: Deborah Warnock v.
St. Edward Mercy MedicalCenter
WCC File: F905402

Gentlemen:

Enclosed please find a copy of an Opinion rendered this date in
the above case, together with form regarding appeals.

Yours truly,

ERIC PAUL WELLS
Administrative Law Judge

EPW:sh

Enclosure

Certified Mail
Return Receipt Requested

c: Deborah Warnock
6208 Crimson Ave
Fort Smith, AR 72903                


