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STATEMENT OF THE CASE

On February 29, 2012, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on January 5,

2012, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2) The employee-employer-carrier relationship existed at all relevant
times, including December 17, 2009.

3) On December 17, 2009, the claimant sustained compensable injuries
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to her right index and right ring fingers.

4) Claimant’s compensation rates are $201.00 per week for temporary
total disability and $154.00 per week for permanent partial disability.

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable injury to her left hand
by specific incident on December 17, 2009.

2) If compensability is overcome, whether the claimant is entitled to all
medical treatment associated with her left hand injury.

3) Whether the claimant is entitled to temporary total disability benefits
from August 12, 2010, through September 12, 2010, as related to her
compensable right ring finger injury.

4) Whether the claimant is entitled to additional medical treatment for
her stipulated compensable right index and ring fingers, including
medical expenses, travel expenses, and attorney’s fees.

At the full hearing, claimant contended that as a result of the compensable

injury she sustained on December 17, 2009, she is entitled to temporary total

disability benefits for the first period of disability and for her continuing disability,

permanent impairment, medical expenses, travel expenses, and attorney’s fees.

Claimant also contended she is entitled to care and treatment for her left hand,

which was also injured on December 17, 2009, and all other appropriate benefits

available to her.  

Respondents contended at the full hearing that the only compensable

injuries sustained by the claimant are injuries to her right index and right ring

fingers.  Respondents contend that there is no proof that the claimant needs any
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additional treatment to her compensable injuries on her right hand.  Respondents

contend that the claimant continued to work and therefore would not be entitled to

the temporary total disability benefits she has requested.

DISCUSSION

The claimant was a home caregiver for the respondent employer.  In 2009

the claimant was assigned to provide in home care to a patient who was in her

fourth stage of Alzheimer’s.  The claimant testified that due to the patient’s

Alzheimer’s condition she frequently “grabbed” the claimant’s hands because the

patient was fearful she was always going to fall.  (T. p. 15, lines 2-11)

The claimant testified she worked with the Alzheimer’s patient for about one

year and four months.  The claimant testified the Alzheimer’s patient pulled on her

hands when the claimant first began working with the patient.  The claimant testified

that the “grabbing” of her hands continued throughout the time in which she worked

with the Alzheimer’s patient.  At the prehearing conference and again confirmed at

the full hearing, the claimant originally alleged she sustained her hand injuries by

specific incident on December 17, 2009.  However, at the full hearing the claimant

seemed to testify that her hand injuries came on gradually over time rather than as

the result of a specific incident.  In any event, the respondents accepted

compensable injuries to the claimant’s right index and right ring fingers.  As a result

of the claimant’s stipulated compensable right index and right ring finger injuries,

the medical records show the claimant treated with Drs. Adametz and Hixson.

The medical records show the claimant continued to have problems with her
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hands and ultimately received surgery performed by Dr. Hixson on July 9, 2010, in

the form of releases on her right index and ring fingers.  (Cl. Ex. 1, p. 58)  Following

the claimant’s surgery on July 9, 2010, the claimant continued to treat with Dr.

Hixson and receive physical therapy at HealthSouth as evidenced in the medical

reports found at Claimant’s Exhibit 1, pages 1-52.  Dr. Hixson’s report found at

Claimant’s Exhibit 1, page 65, shows the claimant was released to her regular job

without restrictions on August 27, 2010.  Dr. Hixson in her August 27, 2010, report

states, “She has completed her therapy and now has full range of motion without

triggering.”

The claimant argues that as a result of a patient she was caring for

“grabbing” her hands on a continual basis that she sustained compensable injuries

to her left hand and as such is entitled to all associated medical treatment.  The

claimant also contended entitlement to additional medical treatment related to her

stipulated compensable right finger injuries and temporary total disability benefits

associated with her stipulated compensable right finger injuries.  Respondents

contend the claimant has received all the benefits to which she is entitled, and that

the claimant has not sustained a compensable left hand injury.

ADJUDICATION

The claimant contends that she suffered a compensable injury to her left

hand by specific incident on December 17, 2009.  To prove a compensable specific

injury, the Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of
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1993, the following must be shown in order to establish the compensability of an

injury occurring after July 1, 1993:

(1) proof by a preponderance of the evidence of an injury arising
out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which required
medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined
in Ark. Code Ann. § 11-9-102(16), establishing the injury; and,

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W2d 876 (1997).

The claimant has the burden of proving by a preponderance of the evidence

that her injury was caused by a specific incident and is identifiable by time and

place of occurrence.  In the case at hand, the claimant has failed to meet her

burden of proof regarding the specific incident injury.  The claimant’s own testimony

at the full hearing on February 29, 2012, shows the claimant did not sustained a

compensable left hand injury by specific incident.  The claimant testified as follows

regarding the nature of her alleged left hand injuries:

Q So it wasn’t just one specific time?

A No, it wasn’t no one specific date.
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* * * 

Q And I asked you, “So there wasn’t one specific incident that caused
the problems that you claim with your hands and fingers; it was something
that happened over time with this patient?”

A Yes, sir.

Q And that was your answer, “Yes, sir.”

A Yes.

(T. p. 35, lines 14-15; p. 36, lines 10-16)

Clearly, even though the claimant has alleged a specific incident left hand

injury occurring on December 17, 2009, the facts show the claimant did not sustain

a compensable left hand injury by specific incident on December 17, 2009.  I find

the claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable left hand injury by specific incident.  Even though the

claimant did not allege a gradual onset injury to her left hand at the prehearing

conference, I will address, in the context of compensability, whether the claimant

sustained a compensable gradual onset left hand injury while in the respondent’s

employ.  To  prove a gradual onset left hand injury, the claimant must prove she

sustained a gradual onset injury arising out of and in the course of employment, that

was caused by rapid repetitive motion, that the work related injury is the major

cause of her disability or need for medical treatment, and the compensable injury

must be established by objective medical findings.  The standards set out in Malone

v. Tex. Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1988), for analyzing whether

an injury is caused by rapid repetitive motion is a two-prong test:  (1) the task must
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be repetitive, and (2) the repetitive motion must be rapid.  In the case at hand,

nothing in the evidence now before the Commission shows the claimant’s work

duties were rapid or repetitive.  I find that the claimant has failed to meet her burden

of proof with regard to a gradual onset left hand injury, and therefore, find that the

claimant has failed to prove by a preponderance of the evidence that she sustained

a compensable gradual onset left hand injury.  Since the claimant has failed to meet

her burden of proof with regard to compensability, issue number two outlined herein

is rendered moot.

The claimant has requested additional medical benefits related to her

stipulated compensable right finger injuries.  Ark. Code Ann. § 11-9-508(a)

mandates that an employer promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App.

201, 989 S.W.2d 523 (1999).  The claimant has the burden of proof by a

preponderance of the evidence that she is entitled to additional medical treatment.

After reviewing the evidence in this case impartially without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof with

regard to additional medical treatment.  After reviewing all of the medical records

herein, there is nothing contained in the medical records that recommends

additional medical treatment for the claimant’s stipulated compensable right finger

injuries.  The last medical record in the file is from the claimant’s operating
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physician, Dr. Marcia Hixson, shows the claimant was given a full release to her

regular job duties on August 27, 2010.  (Cl. Ex. 1, p. 65)  Dr. Hixson found the

claimant to have full range of motion without triggering and released the claimant

to full duty.  The claimant has the burden of proof to show that additional medical

treatment is warranted.  In this case, there is no specific medical treatment now

being recommended by any physician.  The claimant requests a blanket

authorization to have additional medical treatment on her  right hand, but offers no

insight as to what treatment, if any, is needed.  Based on the credible evidence now

before the Commission, I find the claimant has failed to prove by a preponderance

of the evidence that she is entitled to additional medical treatment for her stipulated

compensable right hand injuries.

The claimant has alleged entitlement to temporary total disability benefits

associated with her stipulated compensable injury.  An employee with a scheduled

injury is entitled to temporary total disability compensation during the time that she

remains within her healing period and has not returned to work.  Wheeler Const.

Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The claimant has the

burden of proving that she remained within her healing period and did not return to

work for the period of temporary total disability requested between August 12, 2010,

through September 12, 2010.  I find the claimant has failed to meet her burden of

proof with regard to additional temporary total disability benefits for the period

requested.  The claimant’s testimony was vague regarding her return to work and

did not reach the level of proof by a preponderance of the evidence.  The claimant
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testified as follows when asked about temporary total disability benefits related to

her stipulated compensable hand injury:

Q Okay.  Sharon, we  have asked for temporary total disability.  That’s
weekly payments for one month around the time of your surgery.  Did you
miss work around the time of your surgery?

A Yes, sir.

Q Was it after the surgery?

A After the surgery, yes, sir.

Q Was it a month?  I know you – 

A Well, I can’t remember exactly how long it was, because I knew I
wasn’t, you know, going to get compensated, and with this job, there’s no
benefits, and if you don’t work, you don’t get paid.

(T. p. 18, lines 13-24)

The claimant testified she could not remember exactly how long she missed work

following her surgery.  There is no other evidence now before the Commission

regarding the claimant’s return to work for the period of temporary total disability

requested.  The only thing the Commission has to look at is the claimant’s vague

testimony regarding her return to work status.  Based on the evidence, I find the

claimant has failed to prove by a preponderance of the evidence that she is entitled

to temporary total disability benefits from August 12, 2010, through September 12,

2010.  Further, the records show the claimant actually had surgery on July 9, 2010,

and then she testified that she was off for one month following the surgery.  If that

were the case, by the claimant’s own testimony she would have had surgery on

July 9, 2010, and returned to work approximately August 9, 2010.  August 9, 2010,
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is clearly before the time period the claimant is requesting temporary total disability

benefits from August 12, 2010, through September 12, 2010.  The claimant’s

testimony when comparing it to the date of surgery and requested period of

temporary total disability is convoluted and vague.  As such, I find that the claimant

has failed to prove by a preponderance of the evidence that she is entitled to

temporary total disability benefits for the period requested.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2) The stipulations agreed to by the parties and reasonable and  are
hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the evidence
that she sustained a compensable left hand injury by either specific
incident or gradual onset.

4) The claimant has failed to prove by a preponderance of the evidence
that she is entitled to additional medical treatment related to her
compensable right finger injuries.

5) The claimant has failed to prove by a preponderance of the evidence
that she is entitled to temporary total disability benefits from August
12, 2010, through September 12, 2010.

6) Since the claimant has failed to meet her burden of proof with regard
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to compensability of her left hand, issue number two outlined herein
is rendered moot.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be, and hereby is, respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge


