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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE WILLIAM FRYE,
Attorney at Law, North Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE JOHN TALBOT,
Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas, and waived
appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 15, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 4, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer-employee-carrier relationship
[existed] on December 6, 2001, and at all
pertinent times hereto.

2. The claimant earned sufficient wages to entitle
her to the maximum compensation rates for a 2001
injury. 

3. Respondent No. 1 accepted this claim as
compensable and paid benefits, including two 40%
ratings to the lower extremity.
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4. The claimant reached maximum medical improvement
and the end of her healing period on May 20, 2004.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited in the

prehearing order to the following:

Claimant:

1. Permanent impairment and permanent total
disability.

Respondent No. 1:

1. Whether the claimant is permanently and totally
disabled as a result of her compensable injury.

2. Application of Ark. Code Ann. § 11-9-508(b)(3);
Ark. Code Ann. § 11-9-522(b)(2); and Ark. Code
Ann. § 11-9-526.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund will defer to the outcome of litigation.

However, at the start of the hearing all issues were

reserved except whether Dr. Gruenwald’s 40% ratings to each

lower extremity should have been converted to foot ratings

before payment, and if so, whether the claimant’s attorney

is entitled to a fee on the difference between the ratings

paid and the ratings actually owed.  The record consists of

(1) the November 15, 2011, hearing transcript and the

exhibits contained therein, and (2) Joint Exhibit 1 - the

separately bound transcript of Dr. J. Michael Gruenwald’s

April 19, 2011, deposition.  
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DISCUSSION

The facts in this case are not in dispute.  The

claimant fell approximately 15 feet off of a truck on

December 6, 2001.  As a result of that fall, she sustained

comminuted calcaneus fractures.  The calcaneus bone is the

heel bone of the foot.  A comminuted fracture means a

fracture breaking the bone into multiple pieces.  (Jt. Exh.

1 p. 4)

As a result of the fractures and associated

complications, the claimant had to undergo multiple

surgeries.  (Cl. Exh. 1 p. 11, 26, 34, 50) Her complications

have included a dramatic reduction of subtalar joint motion,

painful subtalar arthrosis, bone spurs that cause painful

weight bearing, and hammertoe deformities. (Jt. Exh. 1 p. 5,

8, 11)  The subtalar joint is the joint between the ankle

bone and the heel bone. (Jt. Exh. 1 p. 13) Dr. Gruenwald

testified that the bone “spur” in this case is not the

typical spur seen in patients developing plantar fasciitis,

but is instead probably the remnant of a malpositioned

fragment in the lower part of the calcaneus creating a

pressure point in the middle of the plantar of the foot.

(Jt. Exh. 1 p. 16) Dr. Gruenwald also testified that the

types of spurs and hammertoe deformities that occurred in

this case are typically post-traumatic in nature and develop

as a chronic condition after injury. (T. 5)
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Consistent with his descriptions above of the specific

anatomical structures associated with the claimant’s injury,

Dr. Gruenwald testified that the claimant’s injuries were to

her feet, notwithstanding that he assigned (and the

respondents paid) 40% ratings to the lower extremity. (Jt.

Exh. 1 p. 18)

The claimant contends that under the Arkansas Workers’

Compensation Law, the ratings should have been converted to

foot ratings and paid accordingly.  For the following

reasons, I agree.

Arkansas Code Annotated Section 11-9-521(a)(4)

indicates the maximum weekly benefits provided by law for

impairment due to an injury between the knee and the ankle.

Arkansas Code Annotated Section 11-9-521(a)(11) indicates

the maximum weekly benefits provided by law for an injury to

the foot. Although the Arkansas Courts have never

specifically addressed a statutory interpretation involving

the ankle, the Commission in Terrell Dean v. City of Little

Rock, Full Workers’ Compensation Commission, opinion filed

on January 20, 2010 (F602881) engaged in an extensive

statutory analysis and concluded, consistent with the

Arkansas Courts’ prior interpretations of Section 521

involving other joints, that an injury to the ankle should

be rated to the foot and paid pursuant to Arkansas Code

Annotated Section 11-9-521(a)(11) and not rated to the leg
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1Claimant’s prehearing contention number 7 states that
a 40% rating to the lower extremity is equivalent to a 58%
rating to the foot.  That appears to be either a slight
mathematical error or a typographical error on the ALJ’s
part. Table 64 on page 3/86 clearly indicates that a 20%
rating to the lower extremity is equivalent to a 28%
impairment to the foot, so that a 40% impairment to the
lower extremity is equivalent to a 56% impairment to the
foot: (40)x(28)/(20)=56.

and paid pursuant to Arkansas Code Annotated Section 11-9-521(a)(4).

Here, Dr. Gruenwald testified that the claimant’s

injuries are in the foot, and even if one might reasonably

argue that the injuries and impairment extend into the

ankle, even an injury to the ankle according to Dean should

likewise be rated to the foot and paid pursuant to Arkansas

Code Annotated Section 11-9-521(a)(11).   

In addition, consistent with my discussion with the

parties at the prehearing conference on October 3, 2011, and

as ultimately incorporated into the prehearing order as

claimant’s contention 7, I conclude again after reviewing

the AMA Guides to the Evaluation of Permanent Anatomical

Impairment (Fourth Edition) that as per section 3.2 of that

applicable guide adopted by the Commission, a 40% rating to

the leg is equivalent to a 56% rating to the foot.1

Neither party contends that Dr. Gruenwald engaged in

any error in the manner in which he calculated 40% ratings

to each leg.  Since the only issue at this time is whether

those ratings should be converted to the foot for payment

pursuant to Arkansas Code Annotated Section 11-9-521(a)(11),
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and since I conclude that the ratings should have been

converted to ratings to the foot before payment pursuant to

Arkansas Code Annotated Section 11-9-521(a)(11), I find that

the claimant is entitled to benefits pursuant to Arkansas

Code Annotated 11-9-521(a)(11) for a 56% rating to each

foot, and I find that Respondent No. 1 is entitled to a

credit against liability for the 40% rating to each leg

previously paid.

I also find that the claimant’s attorney is entitled to

a controverted attorney’s fee on the difference between the

40% impairment ratings accepted and paid by Respondent No. 1

and the 56% impairment to each foot awarded herein.  In

reaching that conclusion, I recognize that Respondent No. 1

during the course of the hearing conducted on November 15,

2011, indicated that Respondent No. 1 was at that time

willing to stipulate that the ratings should have been to

the foot rather than to the lower extremity. (T. 7) However,

I note that this issue was brought to Respondent No. 1's

attention by the claimant’s attorney before the prehearing

conference conducted on October 3, 2011.  There was no

indication given in that prehearing conference that

Respondent No. 1 would stipulate to the applicability of

foot ratings, and there was no indication provided to this

examiner at any time before the start of the hearing

conducted on November 15, 2011, that Respondent No. 1 was

willing to stipulate to the applicability of 56% impairment
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ratings to each foot.  Furthermore, there was no indication

given to this examiner at the hearing on November 15, 2011,

that Respondent No. 1 had already calculated and paid to the

claimant the difference between the 40% ratings to the

extremity and the 56% ratings to the foot, or when

Respondent No. 1 might do so in the future. 

The mere failure to pay compensation benefits does not

amount to controversion, in and of itself.  Revere Copper &

Brass, Inc. v. Talley, 7 Ark. App. 234, 647 S.W.2d

477(1983).  Likewise, controversion may not be found where

the respondent accepts its compensability but delays payment

in a reasonable attempt to investigate the extent of the

disability.  Horseshoe Bend v. Sosa,259 Ark. 267, 532 S.W.2d

182(1976).  Assuming a position which requires an injured

employee to retain an attorney to take the actions necessary

to insure the employee’s rights are protected may constitute

controversion.  Turner v. Trade Winds Inn, 267 Ark. 861, 592

S.W.2d 454(1980).

Again in the present case, Respondent No. 1 provided no

indication at the November hearing that the increased

impairment benefits were ever paid before the hearing,

provided no justification as to why those additional

benefits had not yet been paid, and provided no indication

at the hearing as to when Respondent No. 1 intended to pay

the additional benefits which have now been awarded herein. 

Thus, the circumstance presented indicate that the claimant
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was required to hire an attorney, have the attorney identify

her impairment rating as a hearing issue, and appear at a

hearing on that issue before the respondents first

acknowledged liability for the additional impairment

benefits requested through the prehearing process.  I find

under these circumstances that Respondent No. 1 controverted

the additional benefits for permanent anatomical impairment

awarded herein.  

Because these benefits were controverted before the

hearing and are awarded herein as a result of the hearing, I

find that the claimant’s attorney is entitled to a

controverted attorney’s fee on the additional benefits

awarded herein.  Accord Wal-Mart Stores v. Brown, 73 Ark.

App. 174, 40 S.W.3d 835 (2001) [Claimant’s attorney entitled

to a controverted attorney’s fee on disability benefits

initially controverted by respondents, then later accepted

by the respondents, and then later awarded by the Commission

for purposes of granting claimant’s attorney an appropriate

fee on controverted benefits].      

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee-carrier relationship existed
on December 6, 2001, and at all pertinent times
hereto.

2. The claimant earned sufficient wages to entitle
her to the maximum compensation rates for a 2001
injury.

3. Respondent No. 1 accepted this claim as
compensable and paid benefits, including two 40%
ratings to the lower extremity.
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4. The claimant reached maximum medical improvement
and the end of her healing period on May 20, 2004.

5. The claimant is entitled to benefits for a 56%
impairment rating to each foot; Respondent No. 1
is entitled to a credit against liability for the
40% impairment to each lower extremity previously
accepted and paid.   

6. Respondent No. 1 controverted the difference
between the two 40% impairments to the lower
extremity previously accepted and paid and the 56%
impairment to each foot awarded herein.

7. The claimant’s attorney is entitled to a 25%
attorney’s fee on the additional benefits awarded
herein. 

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney’s 25% attorney’s fee on the

indemnity benefits awarded herein shall be paid one-half by

the claimant and one-half by Respondent No. 1 in the manner

provided for in Ark. Code Ann. § 11-9-715 and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002). 
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Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


