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Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Floyd M. Thomas, Jr., Attorney at Law,

El Dorado, Arkansas.

Respondent No. 1 was represented by Mr. Michael J. Dennis, Attorney at Law,

Pine Bluff, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 23, 2012, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

February 2, 2012, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit 1, and made a part

of the record herein, subject to any modifications made at the full hearing.  
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The parties stipulated to the following at the May 23, 2012, full hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including January 5, 2006.

3) On January 5, 2006, the claimant sustained a compensable

back injury.

4) The claimant’s compensation rates are $428.00 per week for

temporary total disability and $321.00 per week for

permanent partial disability.

5) The prior Administrative Law Judge Opinion filed August 3,

2010, is res judicata and the law of the case.

6) Respondents have paid a 20% rating to the body as a whole.

At the full hearing, the parties agreed to litigate the following issues would

be presented for determination:

1) Whether the claimant is entitled to temporary total disability

benefits from December 24, 2006, to a date to be determined.

(T. p. 8, lines 8-12)

2) Maximum medical improvement determination.

3) Whether the claimant is now permanently and totally disabled

or, in the alternative entitled to wage loss disability benefits.

At the full hearing, the claimant contended, in summary, that she suffered

an injury in the course and scope of her employment on January 5, 2006, to her

low back which necessitated surgery on March 13, 2007.  Claimant contends she

is entitled to temporary total disability benefits from December 24, 2006, to a date
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yet to be determined.  Claimant contends she is now permanently and totally

disabled or, in the alternative entitled to wage loss disability benefits.

Respondents No. 1 contended at the full hearing, in summary, that they

have paid all reasonable and necessary medical treatment of which they have

been made aware and that the claimant is not permanently and totally disabled.

Respondents No. 1 also contended that the claimant is not entitled to wage loss

disability benefits.  Respondents No. 1 further contended that temporary total

disability benefits would end six months after the surgery date of March 13, 2007.

Respondents No. 1 contended they would be entitled to credit for payment of sick

leave against any temporary total disability award.

Respondents No. 2 contended at the full hearing that if the claimant is

found to be permanently and totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502.

Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made
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in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that she remained within her healing period and was totally

unable to earn wages from the last date she worked for

Respondents No. 1 (December 24, 2006) to a date yet to be

determined.  Therefore, the claimant has proven by a

preponderance of the evidence that she is entitled to

temporary total disability benefits from December 24, 2006,

to a date yet to be determined.  Respondents No. 1 have

controverted the claimant’s entitlement to the temporary total

disability benefits awarded herein and are therefore directed

to pay the maximum statutory attorney fees.

4) Since I have found the claimant is still within her healing

period and entitled to temporary total disability benefits, I find

the issues regarding maximum medical improvement

determination, permanent and total disability benefits, and

wage loss disability benefits are premature at this time.

Therefore, all issues related to permanency are hereby

expressly reserved.

DISCUSSION

This claim has been the subject of a previous adjudication in May of 2010.

The primary subject of the May 2010 full hearing was whether the claimant

sustained a compensable back injury by specific incident on January 5, 2006.  As

a result of the May 13, 2010, hearing, the Commission did find the claimant

sustained a compensable back injury by specific incident on January 5, 2006.

The most troubling aspect of this claim, is that it took over four years from the
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date of injury to the date of a finding of compensability.  For whatever reason, the

substantial delays have caused the claimant to not receive benefits to which she

is entitled.  For instance, at the full hearing on May 23, 2012, respondents

attorney stated, “Your Honor, our contention is that Temporary Total Disability

benefits would end six months after the surgery date.”  (T. p. 9, lines 21-23)  The

parties all agreed the claimant’s laminectomy surgery was performed on

March 13, 2007, and that claimant’s back was found to be compensable by this

Administrative Law Judge’s Order and Opinion dated August 3, 2010.  Why there

has been nearly a two year period between the August 3, 2010, finding of

compensability and the May 23, 2012, hearing wherein the claimant has not

received even the temporary total disability benefits respondents’ attorney

acknowledged at the full hearing, is not understandable.

The medical records show that the claimant underwent a lumbar discogram

at L3-4, L4-5, and L5-S1.  As a result of that lumbar discogram, the L4-5 disc

space was found to be incompetent and abnormal.  (Cl. Ex. 1, p. 44)  Ultimately,

the claimant underwent surgery on March 13, 2007, for extensive decompression

laminectomy at L4-5 with pedicle fixation, as well as lateral gutter fusion and

interbody fusion.  (Cl. Ex. 1, pp. 19-20)  Dr. Harold Chakales performed the L4-5

decompression laminectomy and continued to treat the claimant up through

September of 2010.  The last report entered by Dr. Chakales is found at

Claimant’s Exhibit 1, pages 44-45, wherein Dr. Chakales stated, “I felt at this time
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that Ms. W ilson was healing, but had not completely healed.  She is to return in

September of 2010 for follow up.”  The claimant testified that after September of

2010 she continued to see Dr. Chakales up through September of 2011; however,

no medical records were provided to the Commission at the May 23, 2012, full

hearing from Dr. Chakales between October 2010 through September 2011.  (T.

pp. 47-48, lines 17-45 & 1-3)

The claimant testified that about eight months after her surgery in March

of 2007 she didn’t feel like she was getting any better; however, the claimant

went on to testify that not only did she not improve about eight months after the

surgery, she actually went “the other way.”

Q. so eight months after you had your surgery you didn’t feel like

you were getting any better?

A. Right.

Q. You were actually back to where you were before?

A. I was back to where I was before.

Q. Has it gotten worse or pretty much the same?

A. Started having numbness in my left leg. 

Q. Started back recently?

A. Yes, sir.

Q. You said for about eight months you improved, after eight

months you haven’t had any improvement whatsoever?

A. No.
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Q. If anything you have gone the other way?

A. I have gone the other way.

(T. pp. 46-47, lines 18-25 & 1-8)

The evidence now before the Commission shows that according to the

claimant’s primary treating physician, Dr. Chakales, the claimant was still within

her healing period and unable to return to work up until Dr. Chakales’ untimely

death.  The records are clear in that the last report from Dr. Chakales indicates

he would be providing further medical treatment to the claimant and that she was

still within her healing period; however, after Dr. Chakales’ death, respondents

have made no effort to find the claimant another doctor to finish what Dr.

Chakales had started.  Dr. Chakales did rate the claimant with a 20% permanent

impairment; however, within the rating report itself, Dr. Chakales specifically

stated, “At this time she is still convalescing from her surgery and has not

reached maximum medical improvement.”  (Cl. Ex. 1, pp. 26-27)

Claimant contends at this time that she is entitled to temporary total

disability benefits from December 24, 2006, to a date yet to be determined and/or

a finding of  permanent and total disability or wage loss disability benefits.

Respondents No. 1 contend claimant would at most be entitled to six to eight

months of temporary total disability benefits following her March 2007 surgery,

and that the claimant is not permanently and totally disabled or entitled to any

wage loss disability benefits.
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ADJUDICATION

The claimant contends entitlement to temporary total disability benefits.

In order to be entitled to temporary total disability benefits, the claimant must

remain in her healing period and be totally unable to earn wages.  Ark. State.

Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  In the

present case, the claimant’s primary treating physician, Dr. Harold Chakales,

consistently kept the claimant off work from December 5, 2006, through his last

report in September of 2010.  (See Cl. Ex. 1, p. 11)  Further, it is clear from the

functional capacity evaluation performed on July 20, 2010, that the claimant

would need a structured exercise program before she could potentially be

allowed to return to work.  Specifically, the recommendations from the functional

capacity evaluation found at Claimant’s Exhibit 1, page 38, states, “Based on

client’s abilities at this time, a structured exercise program would improve

patient’s overall condition and potentially allow her to return to more functional

activities including work.”  (Emphasis added)  Nothing in the credible evidence

now before the Commission shows that the claimant has been able to earn any

wages from the last date of her employment, December 24, 2006, through a date

yet to be determined.  

For the claimant to be entitled to temporary total disability benefits, she

must also prove by a preponderance of the evidence that she remains within her
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healing period.  The credible evidence now before the Commission shows that

the claimant remains in her healing period at this time and has so remained since

December 24, 2006.  Respondents want to argue that the claimant’s healing

period should have ended six to eight months after her March 2007 surgery.

However, nothing in the record backs up the respondents’ assertion.  In reality,

the only evidence now before the Commission shows that the claimant remained

within her healing period as evidenced by Dr. Chakales’ reports through his last

report in September 2010.  The parties all acknowledge that they knew of Dr.

Chakales’ untimely death; however, no effort appears to have been made to get

the claimant the additional treatment Dr. Chakales was providing up through the

date of his untimely death.

Respondents further argue that Dr. Lytles’ independent medical evaluation

from 2008 somehow found the claimant to be at maximum medical improvement.

MR. DENNIS:  Dr. Bryant did one in 2011, January of 2011,

I have got that.  It doesn’t really do much more than Dr. Lytle.  Dr.

Lytle is in the record at the previous hearing.

MR. THOMAS:  He evaluated her October 23, 2008.  Dr. Lytle

found she was twenty percent, he agreed with Dr. Chakales.

MR. DENNIS:  That she was at MMI.

 (T. p. 49, lines 16-23)

Even though the respondents’ counsel stated that Dr. Lytle’s independent

medical evaluation found the claimant at MMI, I disagree.  Dr. Lytle’s independent
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medical evaluation found at Joint Exhibit 1, page 3, states, “It appears that she

has pending complications of her surgery (i.e. loosening of the pedicle screws)

all this cannot be predicted.”  Dr. Lytle’s finding of “pending complications of

surgery” leaves this examiner to find that the claimant had not reached maximum

medical improvement and to argue that Dr. Lytle made a determination of

maximum medical improvement is a stretch at best.

The facts now before the Commission clearly show that the claimant was

still within her healing period, unable to work and continuing to receive treatment

from Dr. Chakales up through the time of Dr. Chakales’ unfortunate passing.  The

claimant credibly testified that about eight months after her surgery her condition

has “gone the other way.”  Is the claimant’s current condition due to the surgical

complications as stated by Dr. Lytle in his independent medical evaluation?  Or,

is the claimant’s current condition due to the fact that she never received all the

treatment Dr. Chakales was providing and recommending up through the time of

his death?  Or is the claimant’s current condition due to the fact that she was not

provided a new doctor or additional medical treatment after Dr. Chakales’

passing?  In any event, I find that the claimant has proven by a preponderance

of the evidence that she has been totally unable to earn wages and remained in

her healing period from December 24, 2006, through a date yet to be determined.

Therefore, I find that Respondents No. 1 are hereby ordered and directed to pay

the claimant temporary total disability benefits at the stipulated rate from
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December 24, 2006, through a date yet to be determined forthwith.

Since I have found the claimant still within her healing period, I find that the

issues of permanency are premature at this time.  Therefore, by necessity, issues

number two and number three as well as all issues related to permanency must

be and hereby are reserved.

AWARD

Respondents No. 1 are directed to pay benefits in accordance with the

findings of fact set forth herein.  All issues not addressed are hereby expressly

reserved.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid pursuant to Ark. Code Ann.

§ 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


