
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G109982

TONIE D. WILLIAMS, EMPLOYEE CLAIMANT

SYSTEMS CONTRACTING CORPORATION, 

SELF-INSURED EMPLOYER RESPONDENT

INTEGRATED CLAIMS MANAGEMENT,

THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED OCTOBER 18, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in El Dorado, Union County, Arkansas.

Claimant was represented by HONORABLE F. MATTISON THOMAS, III,

Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE MICHAEL E. RYBURN,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 24, 2012, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on May 10,

2012, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including November 9, 2011.

3) Claimant’s compensation rates are $575.00 per week for

temporary total disability and $431.00 per week for permanent

partial disability.

4) All issues related to permanency are reserved.

The parties agreed at the full hearing the following issues would be

presented for determination:

1) Whether the claimant sustained compensable injuries to his left

shoulder, neck, and/or back by specific incident on November 9,

2011.

2) If compensability is overcome, whether the claimant is entitled to

temporary total disability benefits from November 9, 2011, to a

date to be determined, all reasonable medical treatment, and

attorney’s fees.

The claimant contended at the full hearing that on November 9, 2011,

while working for Systems Contracting Corporation and performing the

essential and necessary duties of his job, he suffered a compensable injury

to his left shoulder resulting in a torn rotator cuff.  Claimant also contends that

on November 9, 2011, while working for Systems Contracting Corporation and

performing the essential and necessary duties of his job, he suffered

compensable injuries to his neck and back.  Respondents have failed to

provide limited duty work or indemnity benefits to the claimant.  The claimant

is also entitled to all additional medical treatment for his compensable injuries.

Respondents contended at the full hearing that the claimant was not
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injured on November 9, 2011, and has no objective findings.

DISCUSSION

The claimant worked for the respondent employer as an “ironworker.”

(T. p. 8, line 18)  The claimant testified that while performing his job duties on

November 9, 2011, he sustained compensable injuries due to a fall.  The

claimant testified as follows regarding the November 9, 2011, incident which

lead to his alleged compensable injuries:

A W e were coming down from the man lift, and as we came down,

we couldn’t go all the way down because we had some stuff blocking

our way, but that was normal, and when we were getting out, I fell out

of the man lift.  I fell face first.

Q All right.

A Unfortunately, it was a pallet on one side that caught my

shoulder, and I fell uneven.

Q Okay.  So there was something in the way that prevented you

from putting your hands out and catching yourself evenly on the

ground?

A Correct.

Q That was a pallet and you caught that with your left hand or left

shoulder?

A Yes.  Well, it was my left hand and my shoulder, because I

caught it unevenly.

(T. p. 9, lines 7-22)

The claimant testified that his supervisor, Mr. Larry Burnett, witnessed
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the fall.  The claimant testified he asked Mr. Burnett if Mr. Burnett would fill out

an incident report and that Mr. Burnett replied, “I’ll take care of it.”  (T. pp. 10-

11, lines 22-25 & 1-2)  

The claimant testified he returned to work the following day, Thursday,

November 10, 2011, and worked the full shift.  Claimant testified that on

Friday, November 11, 2011, his shoulder was swollen and he called in sick.

The claimant testified that the following two days, Saturday, November 12,

2011, and Sunday, November 13, 2011, he was already scheduled to be off

work.  The claimant testified that on Monday, November 14, 2011, he again

was having problems with his shoulder and called in sick to work.  The

claimant testified that on Tuesday, November 15, 2011, he could not raise his

shoulder and decided at that time to go to the emergency room.  The medical

report from the Medical Center of South Arkansas dated November 15, 2011,

shows that physical examination on the claimant’s neck, “Appears normal with

no JVD present.  Neck is supple with no bony tenderness or palpable

adenopathy.”  The November 15, 2011, report also stated with regard to the

claimant’s left shoulder, “Moderate tenderness to palpation.  Tenderness is

most marked at AC joint.”  The November 15, 2011, report from the Medical

Center of South Arkansas shows the claimant was diagnosed with “Acute

Type 1 AC Separation.”  (Cl. Ex. 1, p. 5)  When asked on cross examination

if he had a shoulder separation as a result of his fall on November 9, 2011,
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the claimant stated, “Well, no, I didn’t.”  (T. p. 22, line 22)  The claimant

testified that he was having muscle spasms on November 15, 2011, while in

the emergency room; however, the emergency room records do not make any

mention of muscle spasms.  The medical records from the Medical Center of

South Arkansas on November 15, 2011, show that the claimant was

discharged and given a prescription for skelaxin and an off work note for one

week.  (Cl. Ex. 1, p. 1)  At the time of the claimant’s discharge from the

Medical Center of South Arkansas on November 15, 2011, the medical report

states, “The condition at discharge is improved.  Pain has improved.”  (Cl. Ex.

1, p. 7)

The medical records show that following the claimant’s November 15,

2011, emergency room visit he next treated with Dr. Robert W atson on

December 12, 2011.  Dr. Watson’s report of December 12, 2011, shows that

he physically examined the claimant.  W ith regard to Dr. Watson’s physical

examination of the claimant’s neck the December 12, 2011, report states,

“Neck – Soft and supple with no thyromegaly.”  (Cl. Ex. 1, p. 11)  W ith regard

to the claimant’s musculoskeletal examination by Dr. W atson, his

December 12, 2011, report states, “Limited range of motion in the left arm and

shoulder.”  (Cl. Ex. 1, p. 11)  Dr. Watson’s December 12, 2011, report goes

on to state the following impressions:  (1) Left Shoulder Pain,  (2) Neck Pain,

and (3) Muscle Spasms. (Cl. Ex. 1, p. 12)
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Claimant contends that he has sustained compensable injuries to his

left shoulder, neck, and/or back by specific incident on November 9, 2011.

Respondents contend that the claimant did not sustain any compensable

injuries on November 9, 2011.  

ADJUDICATION

The claimant contends he suffered a compensable injury to his left

shoulder, back, and/or neck by specific incident on November 9, 2011.  To

prove a compensable specific incident injury, the Commission has stated in

Henry Weaver v. Precision Packaging, Full Commission Opinion filed

February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:  

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).  

I find that the claimant has failed to prove by a preponderance of the

evidence that he sustained any compensable injuries while working for the

respondent employer on November 9, 2011.  First, the claimant has failed to

provide medical evidence supported by objective findings establishing an

injury to either his left shoulder, back, or neck.  The medical records contained

in the record herein show that the claimant first received medical treatment six

days after his alleged fall.  The medical records from the Medical Center of

South Arkansas from November 15, 2011, are void of any objective medical

findings establishing an injury to either the claimant’s left shoulder, back, or

neck.  The claimant testified at the full hearing that he was having muscle

spasms when he went in to the emergency room at the Medical Center of

South Arkansas on November 15, 2011.  However, the medical records from

the Medical Center of South Arkansas contained in Claimant’s Exhibit 1,

pages 1-9 are void of any mention of muscle spasms.  In fact, the claimant’s

left shoulder and neck was physically examined on November 15, 2011, as

evidenced in the report from the Medical Center of South Arkansas found at
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Claimant’s Exhibit 1, page 5, wherein it states with regard to the claimant’s

neck, “Neck is supple with no bony tenderness or palpable adenopathy.”

Further, the same report from the Medical Center of South Arkansas on

November 15, 2011, states under the physical examination of the claimant’s

left shoulder, “Moderate tenderness to palpation.  Tenderness is most marked

at AC joint.”  (Cl. Ex. 1, p. 5)  The claimant alleges muscle spasms on

November 15, 2011; however, the medical evidence and physical examination

of the claimant do not support his testimony. 

The claimant testified that he continued to have muscle spasms from

the time of his fall through the full hearing.  Claimant also testified that while

seeing Dr. Robert Watson on December 12, 2011, he was also having muscle

spasms.  I do note that Dr. Watson’s report from December 12, 2011, under

the impression section does state the claimant had left shoulder pain, neck

pain, and muscle spasms.  (Cl. Ex. 1, p. 12)  However, it is important to note

that under the physical examination section of the same report from Dr.

Watson on December 12, 2011, with regard to the claimant’s neck, Dr.

Watson physically examined the claimant’s neck to be “Soft and supple with

no thyromegaly.”  (Cl. Ex. 1, p. 11)  In the same report under the physical

examination report of Dr. Watson with regard to the claimant’s left arm and

shoulder, Dr. Watson states, “Limited range of motion in the left arm and

shoulder.”  There is absolutely no mention of muscle spasms anywhere in Dr.
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Watson’s report under the physical examination section.  The claimant argues

that the muscle spasms listed under the impressions of Dr. W atson’s report

on December 12, 2011, shows objective findings of an injury.  The question

becomes first whether the doctor actually witnessed muscle spasms or if that

was merely a complaint by the claimant.  Certainly, under the same

impression section, the impression of “left shoulder pain” and “neck pain” are

not objective findings of a left shoulder or neck injury.  Once again, when Dr.

Watson filled out his physical examination he made no notes of witnessing

muscle spasms.  Second, an impression of “muscle spasms” begs the

question of where muscle spasms occurred, if any.  Were there muscle

spasms in the left shoulder, neck, or back?  It is the burden of the claimant to

prove compensability by a preponderance of the evidence.  With regard to

medical evidence supported by objective findings establishing an injury, the

claimant has fallen short on his burden of proof.  It would be speculation and

conjecture on the part of this examiner to infer muscle spasms and attribute

that to either the claimant’s back, neck, or left shoulder.  The claimant has

failed to prove by a preponderance of the evidence that he sustained either

a neck, back, or left shoulder injury with medical evidence supported by

objective findings establishing any of the alleged injuries.

If one were to find that the claimant did have objective findings

establishing some type of injury, a finding which I do not make, I further find
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that the claimant failed to prove by a preponderance of the evidence that his

alleged injury arose out of and in the course of his employment.  The facts

show that after the claimant’s alleged fall on November 9, 2011, his first

medical visit was on November 15, 2011, and during that visit the claimant

had no objective findings of any type of injury.  Over one month elapsed after

the claimant’s alleged fall on November 9, 2011, before Dr. Watson noted in

his report that the claimant had an impression of neck pain, left shoulder pain,

and muscle spasms.  Once again, neck pain and left shoulder pain are not

objective findings of an injury.  If one were to assume Dr. W atson’s

impression of muscle spasms were objective, I find that the claimant has

failed to prove by a preponderance of the evidence that any injury arose out

of and in the course of his employment.  Much time had elapsed between the

claimant’s November 9, 2011, fall and his visit with Dr. Watson on December

12, 2011.  Such a gap in time leads this examiner to find that the claimant has

also failed to prove by a preponderance of the evidence  of an injury arising

out of and in the course of his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his
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demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and are

hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable injury to either his left

shoulder, back, or neck by specific incident on November 9,

2011.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, all other issues outlined  herein are

rendered moot.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be, and hereby is, respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


