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Hearing before Administrative Law Judge Barbara Webb on August 2, 2012, in
Helena-West Helena, Phillips County, Arkansas.

The claimant was represented by Mr. Jimmie L. Wilson, Attorney at Law, West
Helena, Arkansas.

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Worley,
Wood and Parrish, P.A., Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 2, 2012, in Helena-

West Helena, Phillips County, Arkansas, before Administrative Law Judge Barbara

Webb.  A Pre-hearing Order was entered in this case on May 31, 2012.  The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about April

20, 2011, when the claimant sustained a compensable left shoulder

injury.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to temporary total disability benefits.

2. Claimant’s average weekly wage and applicable compensation rates.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the August 2, 2012

hearing, consisting of the testimony of Fred Albert Faust, Roy L. Williams, and all

documentary evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order

dated May 31, 2012); Commission’s Exhibit 2 (Pre-hearing Order dated December

13, 2011) Respondents’ Exhibit 1 (Medical Records with Index); Respondents’

Exhibit 2 (Documentary Evidence with Index); Respondents’ Exhibit No. 3 (Letter

of 2/1/2012 with Attachment - Wage Records); Joint Exhibit No. 1 (Work Release

Form - 4/28/11). 

FACTUAL BACKGROUND

Fred Albert Faust, III,  testified that he is the Chief Executive Officer of Faust

Mill.  Faust Mill is a sawmill that saws cypress logs and sells cypress logs.  The logs

vary in length from 10 feet to 16 feet.  The logs are heavy.  He explained that

Williams was employed by the mill as an off-bearer.  William’s job duties involved
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removing the slab, the top piece cut from the log, and putting them in a rack.  The

other employees consist of the sawyer, edger, and the stackers.  He explained that

none of the jobs is light duty.  Faust testified that he offered Williams light-duty

work.  He was going to let him lay stack-and-sticks.  He explained that the sticks are

placed between the boards to help them dry.  Faust estimated that the boards of

lumber weighed approximately 50 pounds.  Faust testified that he told Williams he

could come to work and lay the stacking sticks on the lumber on several occasions.

Faust estimated that the stacking sticks weigh a pound-and-a-half on the average.

He could have done the job with his right arm since his injury was to the left

shoulder.  Williams initially responded that he was taking real heavy doses of

steroids and could not do any work.  Williams called Faust back on May 5.  He

declined light duty again.  Williams called him back a third time and told him that

his physical therapist had released him to come back to work on light duty.  Faust

responded by telling him that the doctor had already released him to come back

and that he should come back.  Williams asked Faust if he was going to be paid for

the all the days that he missed and Faust said no.  Williams responded that he was

going to hire a lawyer and did not show up for work.  Faust testified that he offered

Williams light duty work within the restrictions from Dr. Hall.  He explained that

Williams called him in November and told him that he was 100 percent well and was

ready to go back to work.  Faust asked for a release from the doctor.  Williams

responded that he did not have a release from the doctor so Faust told him that he
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could not put him back to work without the release.  He did not hear back from

Williams until the unemployment hearing in February of 2012.  

Faust testified that he compiled the list of the claimant’s payroll checks and

personal loan repayments.   He also wrote down the total hours worked for that

week.  He testified that Williams was not guaranteed 40 hours per week.  He has

not seen any medical records from Dr. Hudson, an orthopedic specialist.  Faust

testified that Williams would have to stand to lay the stacking sticks, but that he

would not have to stand all day long.  He was not aware of any standing restrictions

placed on Williams by Dr. Hall.

Roy Lee Williams, Jr. testified that he worked for Faust Mill for approximately

one year.  He performed a number of jobs at the mill, including doing the edger,

mechanic work, carpentry work, and other jobs.  He worked 40 hours per week

unless it was raining or the days he took off to build a cabin .  He was paid $10.00

per hour.  He testified that he had a left shoulder rotator cuff injury in April of 2011.

Williams testified that he sought medical treatment with Dr. Hall.  He underwent x-

rays and a CT scan, but was not seen by Dr. Hall again.  He continued to be in a

lot of pain and went to Dr. Webber in May.  He was referred to an orthopedic

specialist, Dr. Hudson.  He saw Dr. Hudson approximately four times.  Hudson

ordered physical therapy and steroid shots.  In May of 2012, Dr. Hudson returned

him back to work.  Williams recalled a conversation with Faust in April that Faust

had a letter from Dr. Hall releasing Williams to come back to work on light duty, but

Williams told him that his letter told him to stay off work until after May 11.  Williams
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testified that he talked to Faust about light duty in November of 2011, even though

he was still hurting.  Faust told him that he had already hired someone else and that

Williams was not needed.  He denied that Faust offered him a job placing the sticks

on the boards.  He explained that he could not have done that job in April and May

because he was in too much pain.  

He explained that he tried to see Dr. Hall after the MRI but the staff would not

let him in.  The adjuster and case manager tried to get him in but referred him to Dr.

Webber to get some medicine for pain.  He requested a change of physician to Dr.

Webber.  He was referred to Dr. Hudson in June, but the adjuster would not

approve the treatment.  He saw Hudson in May of 2012.  

On cross-examination, Williams admitted that Faust had offered him some

light-duty work, but he did not believe there were any light duty jobs.  He also

testified that he did not want to sit in a truck all day.  He explained that he was given

a different return to work slip.  He came back to work after the injury and worked two

or three days, but was taken back off work until he completed the MRI.

Faust testified that he had replaced Williams by November of 2011, but that

he probably would have hired him back due to turnover.  He told Williams that he

needed a doctor’s release.  He did not recall that Williams worked after the date of

his injury.  Faust testified that he received the April 28, 2011, document that

provided that Williams could not return to work until after his MRI.  Faust called the

doctor’s office and told them that he had some light duty work that Williams could



Williams - G103674 - 6 -

do.  On April 29, the doctor revised his instructions and stated that Williams could

do work as long as he did not lift over five pounds. 

Medical records reflect the claimant was evaluated by Dr. Hall on April 21,

2011, with complaints of pain in his left shoulder from an injury cutting lumber on

April 7, 2011.  X-rays were taken and Williams was referred to physical therapy and

returned to work with no lifting.  He returned to Dr. Hall on April 29, 2011.  An MRI

was ordered.  Williams was released to return to work on light duty with a restriction

of no lifting over five pounds until MRI reading is completed on May 11, 2011.  The

MRI of the cervical spine was essentially unremarkable.  On April 3, 2012,  Williams

was evaluated by Dr. Hudson.  He was released to return to work fully duty as of

April 3, 2012.  Williams returned to Hudson for follow-up on May 22, 2012.  He

reported that the steroid injection received on the prior visit had helped. He reported

that he is able to do overhead work and is improving overall.  He recommended that

Williams continue to do his strengthening exercises.  He determined that he was

at maximum medical improvement and released him without any permanent partial

impairment for the injury.

   CONTENTIONS

The claimant contends that he sustained a compensable injury pursuant to

the Arkansas Workers’ Compensation Act; that he is entitled to the benefits

requested including temporary total disability benefits and attorney’s fees.

The respondents contend the claimant was released to return to work in a

light duty capacity and that light duty was made available for him subsequent to the
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injury which he refused such light duty work.  He subsequently filed for and

received unemployment benefits at the rate of $108.00 per week.  He was deemed

to have reached maximum medical improvement on April 3, 2012.  In light of this,

it is respondents’ position that the claimant is not entitled to temporary disability

benefits.  Alternatively, the respondents contend the claimant was released and

returned to full duty work as of April 3, 2012,and any entitlement to temporary total

disability benefits would cease at that time.  Medical has not been denied and is

continuing to be afforded to the claimant.  Alternatively, the claimant failed or

refused to cooperate with discovery until November 30, 2011, and therefore would

not be entitled to temporary total disability benefits during the time of

noncompliance.   The respondents further contend that the claimant earned an

average weekly wage of $195.77, resulting in a TTD and PPD rate of $131.00 per

week.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

20, 2011, when the claimant sustained a compensable left shoulder

injury.

3. The claimant earned an average weekly wage of $195.00 at the time

of the injury, resulting in an applicable temporary total disability rate

and permanent partial disability rate of $131.00. 
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4. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to temporary total disability benefits from the date

of injury until May 22, 2012. 

5. All other issues are reserved.

DISCUSSION

Temporary Total Disability Benefits

The parties have stipulated that the claimant sustained a compensable injury

to his left shoulder.  For an unscheduled injury, to be entitled to temporary total

disability benefits, a claimant must remain in his healing period and be totally

unable to earn wages.  Ark. State Hwy. & Trans. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  Temporary total disability is that period within the healing

period in which an employee suffers a total incapacity to earn wages.  J. A. Riggs

Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The healing

period is that period for healing of the injury which continues until the employee is

as far restored as the permanent character of the injury will permit.  If the underlying

condition causing the disability has become stable and if nothing further in the way

of treatment will improve the condition, the healing period has ended.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  For the purpose of defining

disability, “any other employment” means any other employment in lieu of the one

in which the employee was injured.  Stevens v. Mountain Home Sch. Dist., 41 Ark.

App. 201, 850 S.W.2d 335 (1993). 
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In the instant case, the claimant testified that he returned to work after his

injury to light duty.  However, he testified that he was unable to continue to work

due to pain and was taken off work by his doctor.  The respondents testified that

they accommodated the restrictions that the claimant was given by his doctors and

offered the claimant light duty work in May of 2011, but that he refused it.  The

respondents also contend that the claimant was told that he needed a release from

his doctor when he wanted to return to full duty work in November of 2011, but that

he did not ever bring in the release.  

In this case, the medical evidence reveals that Dr.  Hall released the

claimant to return to light duty work with restrictions on April 29, 2011.  The MRI

revealed no significant findings.  The claimant was subsequently evaluated by Dr.

Hudson in April of 2012, but was released to full duty work at that time.

The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).  In the present case, I

attach more probative weight to the opinion of Dr. Hall and Dr. Hudson that the

claimant was able to return to work than the claimant’s testimony that he was not

able to work.  Therefore I find that the claimant did not prove that he was entitled
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to temporary total disability benefits from the date of injury until he reached

maximum medical improvement on May 22, 2012.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


