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Hearing before Administrative Law Judge Elizabeth W. Hogan on July 18, 2012, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by Mr. A. Gene Williams, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, §11-9-505(a) benefits, and

attorney’s fees.

At issue is whether or not the claimant sustained compensable injuries as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant. 

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

16, 2011, at which time the claimant sustained compensable injuries to her left

shoulder and neck, at a compensation rate of $468.00/$351.00.  Some medical

expenses were paid before the claim was controverted on February 19, 2012.  The

claimant’s last day of work was August 16, 2011.  The Medical Cost Containment
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Division issued a Change of Physician on February 8, 2012, from Dr. Pearce to Dr.

Lipke.

The claimant contends she injured her left shoulder and neck in a fall at work

on June 16, 2011.  She seeks payment of medical expenses, temporary total

disability from August 16, 2011, to February 28, 2012, and one year of benefits at

the rate of $703.00, pursuant to §11-9-505(a), as well as attorney’s fees.  A cervical

MRI scan provided objective evidence of injury.

The respondents contend the claimant did not sustain a compensable injury

arising out of and in the course of her employment.  Her complaints changed from

the right to the left shoulder and then to the neck.  There is no objective medical

evidence to substantiate an injury.  There is no causal connection between the

results of the MRI scan and the claimant’s complaints.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, Tim Newton,

health and safety coordinator, and Alonzo Marion, plant manager.

The claimant, age 39 (D.O.B. December 11, 1972) has two years of college

and served in the National Guard (1991-2002).  Her work history includes jobs in

retail, as a car-hop, and selling home interior decorating supplies.  She has worked

for the respondent employer (formerly International Paper) since 1995 on the

cleaning crew, grading lumber and training to be a boiler assistant.  Her health

history includes thyroid surgery (2009),  a whiplash injury in a motor vehicle

accident (1995), and a neck and shoulder injury in a motor vehicle accident in 2007.

She gave birth on October 4, 2010, after a difficult pregnancy and her son has

medical problems.  She exhausted her FMLA leave time during her pregnancy.
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On Thursday, June 16, 2011, the claimant fell, catching herself with her

hands.  She scratched her left arm and injured her left thumb.  She reported the

incident to Mr. Baughman but did not request medical treatment.  In fact, she stated

she did not develop symptoms until she returned to work on Monday, June 22,

2011, (Tr.p.39).  She experienced a stinging sensation from her left forearm to her

neck while handling lumber.  She reported the injury to Mr. Crosswhite.  Her

employer sent her to the company physician, Dr. Winston who referred her to Dr.

Pearce.  The carrier continued paying her medical expenses through the first visit

with Dr. Lipke.

The claimant worked light duty (lifting less than 10 pounds) from June to

August.  Her employer did not allow her to return to work from August 29 to

September 14, when she was terminated.

The claimant missed time from work to attend physical therapy and she had

been warned about attendance problems prior to the injury at the bar.

November 23, 2010 – final written warning
July 21, 2011 – pain in heck and shoulders
June 22 to September 12 – light duty
July – physical therapy twice weekly
August 16 – Functional Capacity Evaluation

 August 17 – Return to work in pain and left
work

August 18 – brought medical excuse for August 17
later part of August – scheduled vacation

The employer, relying on the advice of the carrier, disallowed the claimant’s

leave on August 17 when she was complaining of pain, (Tr.p.18-28, 30, 35, 59-71),

even though she got an excuse from the company physician.  This caused her to

exceed the “occurrences” limit in the employer’s attendance policy resulting in her

termination.

The claimant feels she could have continued working light-duty until Dr.

Lipke released her in February, 2012.  Both Mr. Newton and Mr. Marion testified
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that light-duty would have been provided if the carrier had determined that the leave

was covered by workers’ compensation.

The claimant also testified she would have been unable to work full-duty and

had trouble performing chores at home, (Tr.p.32); however, there is no indication

she reported these problems to the medical providers.  The FCE report indicates

the claimant planned to find another job and go back to school, (Tr.p.39-43).  She

testified she remained symptomatic even though Dr. Lipke’s report indicates the

claimant’s shoulder was not particularly painful, (Tr.p.45).

Mr. Newton testified about the availability of light-duty, (Tr.p.49-50)  and Mr.

Marion explained the leave and disciplinary policy, (Tr.p.52-56).  Mr. Marion

reviewed the claimant’s attendance record explaining she was suspended for her

absence on August 17.  In making his decision, Mr. Marion deferred to Matrix,

(Tr.p.59-71), even though there is an inherent conflict of interest between the

carrier and the employer when it comes to 505(a) benefits.

MEDICAL EVIDENCE

A 2007 CT scan of the neck revealed a cyst at C5-6.  Three months prior to

the June 16, 2011, incident at work, the claimant was treated at the Winston Clinic

on March 31, 2011, for “Rt shoulder pain from handling wood @ work . . . started

March 4th.”  She returned to the doctor on June 22, 2011, for a “pinching pain in L

shoulder.”  A June 27, 2011, MRI scan of the cervical spine revealed  multilevel disc

degeneration from C4 to C7 with a ligament sprain at C6-7 based on a finding of

edema.

On August 8, 2011, the claimant complained of pain in the left forearm and

shoulders bilaterally after falling at work on June 16 and injuring her left shoulder

when she stepped in a hole.  “Pt. reports falling forward @ work using hands to

brace her fall, fell to ground.”  The claimant was diagnosed with sprains of the neck,
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shoulder, and arm with cervicalgia and shoulder joint pain.  Dr. S. Winston, a

general practitioner, treated her conservatively and referred her to Dr. C. Pearce,

an orthopaedic surgeon.  The claimant was repeatedly late for her physical therapy

without excuse.  Dr. Winston returned her to light-duty on August 9 and August 18,

2011.

On September 6, 2011, the claimant was examined by Dr. Pearce.  The

physical exam was normal and x-rays of the shoulder showed a possible

“osacromiale.”  Dr. Pearce released the claimant with a 0% rating.

History of Present Illness
Reason for evaluation: Right shoulder pain.
Mrs. Williams is a 38-year-old right-handed lady who injured her right
shoulder while gainfully employed on March 4, 2011.  She is a long
time employee of a lumbar [sic] company.  She says on the above
date she was lifting a lumbar [sic] and felt a pinch in her shoulder.
She was initially diagnosed with a shoulder strain and was treated
appropriately with steroids and anti-inflammatories.  He’s [sic] been
helpful.  Currently, she is having minimal pain.  Additionally,
functional capacity evaluation was completed on August 16, 2011 and
she was found to give an unreliable after [sic] with only 43 a 64
consistency measures within expected limits.

The claimant saw Dr. J. Lipke on February 18, 2012, reporting a March 31,

2011, right shoulder injury and a June 16, 2011, left neck and upper extremity

injury.  Dr. Lipke recounted her history of medical treatment.  After reviewing her

history, diagnostic testing results, and conducting a physical examination, Dr. Lipke

diagnosed a resolved March 31, 2011, right shoulder sprain, bilateral carpal tunnel

syndrome, and a June 16, 2011, cervical strain with neck and left upper extremity

pain superimposed upon pre-existing cervical degenerative disc disease.

DOCUMENTARY EVIDENCE

The claimant completed a Functional Capacity Evaluation on August 16,

2011, which was ruled invalid (43 out of 64) with inconsistent effort, self-limiting

behaviors, and no increase in her heart rate during the physical testing.  The

claimant demonstrated the ability to work in a light (up to 20 lbs.) work category.
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The respondents provided personnel records (from 2008 – 2010) showing

the claimant was disciplined for poor job performance, failing to cooperate with co-

workers, and violation of EEOC policy.  Records were also provided which

discussed the claimant’s light-duty work, calling in sick, FMLA rights and short-term

disability benefits.  The claimant was placed on notice that she was in danger of

losing her job.  Her employment was terminated on September 14, 2011, after she

failed to return to work on August 17.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted the compensability of the claim.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in
the course of employment

2) proof that the injury caused internal or
external physical harm to the body which
required medical services or resulted in
disability

3) proof establishing the injury by objective
medical evidence

4)(a) proof that the injury was caused by a
specific incident identifiable by time and
place of occurrence

or

  (b) proof that the injury was caused by rapid,
repetitive motion and proof that the injury
was the major cause of disability or need
for medical treatment.
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Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

I find the evidence of record shows the claimant sustained a jarring injury to

her spine when she fell resulting in edema which was treated conservatively with

medication, physical therapy, and work restrictions.  Her healing period ended

September 6, 2011, based on Dr. Pearce’s opinion, with no permanent impairment.

Based on her failure of the FCE, the claimant’s complaints of pain are out of

proportion to the injury sustained.  And her complaints of pain on August 17 are not

credible since she didn’t even make an effort to perform the tests.

Accordingly, I find the respondents have paid all appropriate benefits.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on June 16, 2011, at which time the claimant sustained
compensable injuries to her left shoulder and neck, at a
compensation rate of $468.00/$351.00.  Some medical
expenses were paid before the claim was controverted on
February 19, 2012.  The claimant’s last day of work was
August 16, 2011.  The Medical Cost Containment Division
issued a Change of Physician on February 8, 2012, from Dr.
Pearce to Dr. Lipke.

2. The respondents have provided adequate medical care for a
temporary cervical strain.  The claimant’s healing period ended
September 6, 2011, and further treatment is unnecessary.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


