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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. GO10157

CYNTHIA WILLCUTT, EMPLOYEE CLAIMANT

READY TRANSPORTATION, INC., 
EMPLOYER RESPONDENT NO. 1

ARGONAUT INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 11, 2012 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Batesville, Independence County, Arkansas.

The claimant was pro se.
      
Respondents No. 1 were represented by Mr. Bill Frye, Attorney at
Law, North Little Rock, Arkansas.

Respondent No. 2 did not participate in the hearing.

                                          STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 28,

2012, in Batesville Arkansas.  A Prehearing Telephone Conference

was held in the matter, and on January 30, 2012, a Prehearing

Order was entered in the same.  This Prehearing Order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship
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existed at all relevant times, including November 5, 2010.

3.  The claimant’s average weekly wage at the time of her

injury was $221.68, which entitles her to a weekly temporary

total disability rate of $148, and her weekly compensation rate

for permanent partial disability is $148.

4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Compensability(whether the claimant’s accident was

substantially occasioned by her use of drugs). 

2.  Reasonable and necessary medical treatment.

3.  Temporary total disability compensation from November 6,

2010, until a date yet to be determined. 

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire.  These are

hereby incorporated herein by reference.

The documentary evidence submitted in this case consists 

of the hearing transcript of March 28, 2012.  The claimant’s

Deposition of February 16, 2011 has also been made a part of the

record.  This is retained in the Commission’s file.

 The following witnesses testified at the hearing: the

claimant, Paula Woodside, Linda Williams, and Tracy Caldwell.   
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                             DISCUSSION

     At the time of the hearing, the claimant was thirty-seven

years old.  She is a high school graduate.  The claimant began

working for Ready transportation in August of 2010.  Her job

duties included transporting the elderly and those with health-

related problems to medical appointments.  

     The claimant admitted she was involved in a motor vehicle

accident on November 5, 2010.  She gave the following description

of her work-related incident:

A I had took a lady to Ash Flat.  She was -- I didn't
know her, hadn't took her anytime before that.  And when we
started back home, I pulled over a couple of times to make a
phone call trying to figure out a better route home, because
the road that I took was very narrow, and maybe that
confused her, I don't know.  But I kind of swerved around a
piece of something in the road, and she got upset when I
done that, and complained about my driving.  And I realized
she didn't have her seatbelt on, and asked her to, you know,
if she would put her seatbelt back on, and she didn't.  She
-- you know, and I reached and picked up my cell phone, and
it was in the ashtray part of the car to see if it had
service, because I didn't know.  When I asked, when I first
started that job, what was we to do if someone was to, you
know, attack us or try to harm us in any way, what were we
allowed to do.  And it was to call the police would be the
only thing.

Q Well, did you call the police?

A No.  No, I had cell phone service, but I just pretty
much seen the phone, and she panicked and starting fighting
against me.  I don't know if she thought I was going to
physically do something to her when I reached and picked up
the phone, but --

Q You were driving while she was fighting against you?

A Yeah.  Yes.
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Q Okay.

A And I really, from there it's -- I don't know exactly
what happened, you know.  I had the wreck, you know, the
wreck happened, but I don't have much memory.  It's patchy
from there on out, you know, until later, probably the next
day even.

Q So you're saying that this elderly client attacked you?

A Yes.

     Upon further questioning, the claimant testified that she

sustained injuries in the form of a laceration on her right

temple, two fractures to the neck, and a concussion.  Although

the claimant does not recall exactly what happened, she believes

her car went off the road and through the ditch line and hit a

tree on the edge of the woods by the road.  According to the

claimant, she was driving a company station wagon.      

     Next, the claimant gave this explanation of the incident of

November 5, 2010:

Q Okay.  But basically you're saying that you were
injured; you don't know how the accident occurred; you were
attacked by the client.  Is that your --

A Right.

Q -- testimony?

A Right.

Q Okay.  Prior to your injury or accident, had you
contacted your supervisor concerning the client?

A No, she was fine from -- I mean, she didn't talk during
the whole trip over there.  It was like a two hour or two
and a half hour ride from her house to there.  She didn't
talk much, which was unusual, but --



5

Q At what point did she attack you?

A Just out of the blue after I had went around an object
in the road, and she panicked and, you know, started getting
really -- or nervous and upset like she didn't like my
driving, you know, I don't guess she saw why I had swerved
and went around something.

Q So, did she physically attack you?

A Yeah, she was coming at me with, I mean, with her feet. 
She had stuck her feet out towards me like she thought that
I was reaching for her instead of the phone when it was
between the two of us, but --

Q Did she physically strike you?

A I guess.  I don't have much exact memory of -- you
know, I looked at my phone, and I don't have any memory of
what happened there.  I don't have -- I don't -- I remember
being in an ambulance for a few minutes.  That's like my
next clear memory from the time driving through it.

     According to the claimant, she was taken to a hospital in 

Calico Rock.  The claimant stated that the next thing she

remembers is the paramedic asking her how did she get out of the

car.  According to the claimant, her response was, “I don’t

know.”  She testified that she requested that she be allowed to

remove from the car, her purse, which had her phone in it, and a

bag that had her paperwork and maps in it.         

     On the day of the accident, the claimant was treated at the

emergency room department of the hospital at Community Medical

Center of Izard County and discharged home.  Thereafter, the

claimant treated with a doctor at Boston Mountain, in Marshall. 

X-rays confirmed fractures to her neck.  According to the

claimant, they wanted to perform a CT scan, but the respondents
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denied it.  

     The claimant was able to arrange a CT scan in Calico Rock.

She treated with Dr. Jennings.  She testified that her neck hurts

when she turns it.  The claimant maintains that she had a steady

ache right in the base of her neck.  She further testified that

she gets upset over things, and has nightmares.  As of the date

of hearing, the claimant was not under the care of any doctor. 

She denied that any treatment has been recommended for her neck. 

The claimant admitted that the primary injury that she sustained

as a result of the accident was to her neck.

     She essentially stated that she is requesting a CT scan in

order to find out if it would change what she needs to do to heal

because she does not feel the same.  The claimant denied having

worked since the November 5, 2010 incident.  However, she

admitted that she does have a statement from any doctor

restricting her from working.    

     With respect to the drug screen, the claimant admitted that

a drug screen was performed at the hospital.  However, she denied

having consumed alcohol on the day of the accident or any drugs.

     The claimant explained:             

Q Okay.  So what do you have to say to those test
results?

A I have a hair follicle test which shows from that time. 

Q Not from that time.  On that day?

A But they go back to before that, right, a hair follicle
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test is --

Q Well, on the day of the injury?

A I was on nothing.  I didn't -- I don't know --

Q Had you smoked marijuana?

A No.

Q Okay.

A I smoke cigarettes.

Q Had you the day before?

A No.

Q Have you ever smoked marijuana?

A Yes.

Q Okay.  How recently had you smoked marijuana?

A Oh, it's been years.

Q What’s your response --

A I took a drug screen for them on the day -- well, when
I started working for them, and I take drug screens for the
postal contract.

Q So you think there was a mixup in your drug screen?

A There had to be something.

Q Okay.

     Under cross examination, the claimant denied having received

a copy of the handbook from Ready Transportation.  She also

denied having ever seen their handbook.  

     She testified:

Q Well, what was your understanding as far as cell
phones?
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A If it rung, answer it, because that was how they would
get a hold of us to, you know, add a trip to it, or
something. If you were in town where someone needed a ride,
they needed to get a hold of you.

Q Okay.  So you would agree that their company policy was
use of cell phones would be restricted to work calls?

A Yeah, they said limit the personal calls.

Q Okay.  And also their company policy is you are to pull
over, answer the cell phone, return the call in a safe
place, and then get back on the road, is that right?

A They didn't state that.  They said answer it.

Q Okay.  Well, I thought at the deposition you told me
that when you would use the cell phone, that you would stop
and call?

A Yes, I did.  Prior to that accident, I pulled over
several times.

     The claimant admitted that her phone number is 870-448-7399,

Ready Transport’s number is 417-270-0207, and her husband’s

number is 870-221-1911. 

     With respect to the calls that she made on November 5, 2010,

upon being presented with her cell phone record, the claimant

testified:

Q All right.  Now, I'm looking down here, you told me
that about 10:30 --

A That was when I dropped her off --

Q No, you told me that you dropped her off at 9:30, and
you picked her back up at 10:30.

A No, I didn't pick her up at 10:30, I don't think,
because the wreck happened at 1:25.

Q Okay.  Well, then you tell me what time you picked her
up.
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A I mean, this would be based on memory.  I would have to
look at the paperwork, it's been so long, to be exact on
that.  The appointment, I think, was supposed to be at 9:30,
and I got to her house, and it was a 10:30 appointment.
Q Okay.  And it was what, about an hour?

A We left over there about 12:45, 12:30 like.  

Q Okay.

A Like I said, that's based on memory, and I have had not
real good luck since then basing it on memory.

Q Okay.  Well, let's assume that you left at 11:45. 
Okay?  I've got you calling 870-221-1911 at 11:45, 11:52,
12:07, and also 12:34, 12:36, 12:38, 12:40, 12:46 --

A And those don't go through, right?  They're charged and
no --

Q -- let me finish, 12:56, 1:00 p.m., 1:00 p.m., 1:05,
1:06, 1:07, 1:16, and then 1:30, which is the time of the
accident?

A That was all doing redial.

Q Well --

A He had a night shift job, and he was asleep, and when I
called and no one answer, it went to voice mail, and so it
just re-dialed it.  That was his alarm clock.

Q You were hitting the redial on it?

A It was -- when I stopped, I did, but then the spaces
that I stopped and stayed stopped for probably five minutes
or more, I was trying to get a hold of him, or my mother, or
someone, find out how to get home from there better than the
way I came, because I didn't know how to go to Ash Flat.

Q Between 12:45 and 1:30, you're on the road, are you
not, you're traveling?

A Yes.

Q All right.  And during that period of time, you make
over 25 phone calls on your cell phone?
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A I didn't talk on the phone.  Those are minute calls,
and the cell phone registers them as a minute.  When you
don't even talk, you're charged a minute.

Q Well, you're having to hit redial, aren't you?

A Yeah, I hit redial, but I didn't hit it that many
times.  I don't know, if I sat on the phone, how it got hit
that many times.

Q Okay.  Well, let me ask it a different way.  You don't
have any recollection of that day.  How do you know that
these aren't accurate?

A Well, I guess I don't, if I don't have a real good
memory of it.  But I do remember before, right before the
accident.  I remember the intersection before the accident
and the intersection before that.  Coming from Ash Flat to
where I was, there's two intersections there, but I pulled
over to each one of those and sat for a few minutes and used
the phone.  And then I sat the phone down beside me and
drove on.

Q You remember in your deposition I asked you, and you
told me that you didn't use the phone at all between 12:45
and 1:30?

A I, like I said, I can't, from now until back then, it's
been a long time.

Q Well, can you tell me why --

A So if I said I didn't use it then, I guess I didn't use
it between that time period.  I must have sat on it, or --
that actual phone was in the back floorboard when I went and
recovered my stuff that was in the car, that phone was open
in the back floorboard with bloody hand-prints on it.

     The claimant finally admitted that during her deposition

testimony, she stated that she did not make any phone calls

between 12:45 p.m. and 1:25 p.m.  However, she maintains that she

could have possibly sat on the phone and it made the calls.  The

claimant next testified that she did not make any calls.  Her
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next explanation for the phone calls was that the client could

have possibly gotten her cell phone and made the calls. 

     She stated:

Q How far is this lady from you in the car, what, a
couple of feet?

A She's in the passenger seat.

Q Up there in the front with you?

A Yes.

Q And you're telling me that you think that she could've
made -- she could've picked up your phone and made 27 phone
calls?

A I don't know.

Q Or somebody --

A I didn't think anybody had had my phone, but I don't
think the phone records are usually wrong, but sometimes
they are.

Q So somebody messed with your phone records, and
somebody messed with the urine sample?

A I guess, yes.

     With respect to how the accident happened, the claimant

testified, when she picked up her cell phone to check for

service, the claimant grabbed for the phone.  However, the

claimant testified that stated that things are black after that,

and she does not know if the claimant hit her with something.

She further explained:

A    ... Well, it shouldn't have been nothing there that she
could've hit me with, unless it was the fire extinguisher,
and that sort -- that are right there between the two of us.
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     Q You think she hit you with that?

A I don't know.

Q Well, you told me in the deposition that you all
struggled, and she grabbed the wheel?

A She grabbed at the wheel.  I don't think -- she reached
over and was grabbing at the wheel trying -- because I told
her she had needed her seat belt on, and she didn't want to
put it on.  Like I said, I didn't know the lady.  She didn't
talk to me about anything on the way over there.

Q Do you remember in your deposition telling me that she
grabbed the wheel, and that's what caused the accident?

A Yeah, that's -- yeah, she was coming from her side over
to -- my hands are on the wheel, and she was grabbing for my
hands.  I had the phone, had reached and got the phone, and
it's just all a blur on what she did, exactly when she did
it. But she was attacking me, trying to grab at my hands,
trying to grab at the phone.  And she seemed like a quiet,
nice lady.  I don't know where it came from.

Q Well, do you remember telling me that she put the car
in neutral is one of the things that you thought caused the
accident?

A I thought that could've been what happened is that she
knocked it into neutral, or something like that, you know. 
I don't know for a fact that that happened.  Like I said, it
happened all so fast.  But she was reaching over that way,
and it was an automatic on the column.  I don't know.

     Upon being questioned about the condition of the road, the

claimant denied that the  police report is correct if it states

that the road alignment was straight with no defects in the

roadway.  The claimant essentially testified that there were

cones along side the road because there was construction work

being performed for several miles.

     The claimant testified:
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Q -- okay.  I'm looking at the accident report, and they
have you just basically coming across the centerline and
going straight into a tree.

A That's what it looks like.

Q I don't see where you were swerving back and forth
fighting with this lady, as you say may have happened.  Does
the police have it wrong, too?

A I don't think that car rolled over, and some of their
statements in there, because when I went over there the next
day, the car was not hit on the passenger side front.  The
car, I mean, it hit a tree on my side, knocked that wheel
back, and the windows were out on that side -- on my door. 
The other side of the car, the windows were up, and I don't
think it rolled over. 

     The claimant admitted that the drug screen shows that she

had marijuana, amphetamines, a medication(Darvocet), and alcohol

in her system.  With respect to the Darvocet being in her system,

the claimant explained:

Q Now, let's talk about the Darvocet first, because I'm a
little interested in that.  You told me in your deposition
that your husband had a prescription, and that you took that
instead of Tylenol by mistake?

A No, I didn't take it as in taking the medication.  I
left in a hurry that morning, and was coming down sick, and
grabbed a bottle of Ibuprofen off of our table.  And I guess
it had Darvocet in it, I don't know.  They said they were in
there.  I've never seen them, because they took them as
evidence, I suppose, but I can't say that I picked up no
Darvocet and took them with me.  But he carried them
sometimes when he went to work, because he had some guys
that rode to work with him, and they sat in his truck at
lunch, and that kind of thing.  And they were in his truck
when he wasn't.  So he took two of those to work with him,
so when he got off work that night, he could take them when
he got closer to home --

Q What did they look like?
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A -- and rest.

Q What do the Darvocets look like, pill wise?

A His Darvocet were a pink, probably an inch long or
something, pill.

Q And Tylenol is --

A I never opened them and looked in them.  I just grabbed
the bottle, and it's a solid white bottle that you can't see
through.  I just grabbed it off the table, and I never even
opened it and took any that day.  

Q So let me get this straight.  You didn't take any.  You
had them in your possession, and it shows up on your -- in
your system?

A Well, I didn't have them.

Q Okay.
 
     Regarding the accident reported, the claimant stated:

Q -- okay.  I'm looking at the accident report, and they
have you just basically coming across the centerline and
going straight into a tree.

A That's what it looks like.

     The claimant did not recall being reluctant to undergo x-

rays or lab while at the hospital.  However, she admitted that

hospital personnel was concerned about her not being able to go

to the bathroom.  She admitted that she gave a urine sample and

it had to be re-done because it was “cold.”  

     She explained:

Q Do you know how a urine sample of yours would become
cold?

A Sitting there for too long.  I didn't realize either
when I was, you know, in the bathroom.  I sat in there.
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Q So they also went and got a second sample?

A They came around later and asked me, oh, by the way,
did you finally get that, and it had been sitting in there,
oh, I don't know, in the room for a while.

     The claimant admitted that as a result of the November 5,

2010 incident, she has been charged with negligent homicide,

driving under the influence (DUI), possession of a controlled

substance, and reckless driving.  

     She admitted that Tracy Caldwell, an employee of Ready

Transport, visited with her after the accident.  She further

admitted that Ms. Caldwell asked her what happened.  The claimant

testified:

Q What did you tell her?

A I told her that I didn't know, I didn't know.  Somehow
I must have lost control.  I did not know how it happened.

Q That you didn't remember?

A No, not -- no, not clear enough to be saying what I
remembered, you know, because it was in pieces of lapses of
memory kind of.

Q If she indicates that you told her there was something
in the road, and you over-corrected, any reason to disagree
with that?

A No, that's what I said, there was something in the
road, and I swerved to go around it.  Maybe I over-
corrected.  I didn't know at the time when I told her that. 
I just knew that it -- from that point when she panicked, it
went -- when I corrected, I don't say over-corrected,
because I just swerved to go around it.  You know, I might
have swerved around it a little farther than I should've, as
far as over-correcting.  But then she panicked and started
throwing her fit.
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Q Let me ask you, why did you not tell Ms. Caldwell about
the passenger --

A Because all that --

Q -- well, let me finish -- the passenger attacking you?

A Because all that wasn't clear to me in my head.  I
didn't know for sure if it -- you know, how to tell it. 
Like you're saying here, you're holding me to what I said. 
Well, if I had of said something then that was out of order
with how it came to me later when I remembered certain other
things that happened, because it was five days or more
before I could remember that I was supposed to go somewhere
and feed someone's horses the next day and had agreed to it. 
And things hit me in a panic, and in my sleep, I would dream
about it at night, and wake up, you know, in a panic,
swinging at people.

     However, the claimant admitted that she testified during her

deposition that there was something in the road, but it did not

cause her to lose control.  The claimant also admitted to talking

with Ms. Woodside about the accident.  She admitted to telling

Ms. Woodside the same thing that she told Ms. Caldwell, that she

lost control after swerving to miss something in the road.  

     She agreed that Ms. Ray was a passenger in the car with her

at the time of the accident.  The claimant admitted that Ms. Ray

died five or four days after the accident.  

     The claimant testified:

Q Were you aware that Ms. Woodside visited with the
family about what happened?

A I'm sure.  She should've.

Q Would it surprise you to learn that Ms. Ray indicated
to them that you were talking on the cell phone, and eating
a hamburger, and driving with your knees?
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A No, I don't -- it doesn't surprise me someone would say
that, but, no, I don't drive with my knee.  I could have
people come to testify to that, but I've been known probably
to eat a hamburger and drive, but I didn't eat a hamburger
that day.  I ordered some Cheddar Peppers at the Sonic and
ate them before we left.

Q So Ms. Ray is mistaken?

A Yes, sir.

     She essentially admitted that if she had a blood alcohol

level as demonstrated by the drug screen, and had taken a

Darvocet, she probably should not have been driving.  The

claimant also admitted that if she had marijuana in her system,

she should not have been driving.  

     Under redirect examination, the claimant admitted to making

a bunch of calls to her husband.  However, she maintains that she

pulled along side the road and parked while making the calls.  

According to the claimant, she pulled over three times to call

her husband. 

     Paula Woodside was called a witness on behalf of the

respondents.  As of the date of the hearing, Ms. Woodside was

employed by Ready Transportation, as the manager.  They provide

transportation to doctor’s appointments for Medicaid clients

primarily.  

     Ms. Woodside testified that under company policy, employees

are encouraged to use a hands free device.  If they do not have

one, they are instructed to pull over to dial, and are not

supposed to use the company phone for personal usage.  She also



18

agreed that they should not use their own personal phone while

driving due to safety issues.  According to Ms. Woodside, the

claimant’s handbook and a packet of training documents were

mailed to her since she lives away.  She denied that the packet

of information was returned to them.  Ms. Woodside testified that

they confirmed with the claimant that she received the

information.  

     She admitted that the handbook contains the company

regulations regarding the use of cell phones, and their drug and

alcohol policy.  Ms. Woodside testified that employees are

subject to annual drug testing, as well as random testing.  Their

policy is strictly no drug or alcohol use at all.  Ms. Woodside

also testified that the policy regarding eating and driving,

states that there should be no eating in the vehicle.  This is

posted inside the vehicle as well.  

     Ms. Woodside admitted to speaking to the claimant by phone

on the day of the accident.  They also sent a former employee,

Linda Williams, to check on the claimant.  

     She testified:

Q Okay.  We have her under subpoena here today.  What did
Ms. Williams tell you what was going on?

A When I initially called, she said that, Cynthia told me
that she was fine; however, she really wasn't, but Cynthia
had asked her not to tell me that she was injured, that she
had some kind of neck problem.  I spoke with Ms. Williams
several times throughout that evening while she was there at
the hospital, because they were having difficulty with her
getting her to comply with things that they were asking. 
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Ms. Williams was concerned about her behavior, and leaving
the hospital, and not returning when she was asked to, going
to another vehicle, and things like that.  So I spoke with
her several times.

     According to Ms. Woodside, the claimant told her there was a

piece of tire in the road and she thought she over-corrected, but

was not sure.   Ms. Woodside denied that the claimant ever told

her the story of Ms. Ray grabbing the steering wheel, or fighting

with her.  

     Ms. Woodside testified:

Q Did you ever talk to Ms. Ray's family, who I assume
went with her to Little Rock where she ultimately died,
right?

A Yes, I did.  I spoke --

Q And what did you understand from them happened?

A They told me that Ms. Ray had told them that they had
stopped at Sonic before they left Ash Flat, and that on the
way back Cynthia was eating and talking on the cell phone
and trying to drive with her legs.

Q And that again is a safety issue, and that's something
y'all --

A Absolutely.

Q Is that the only time you talked to Ms. Willcut about
this?

A No, I did speak to her.  I tried to contact her for
about ten days after the accident and never could reach her. 
And the next time that I spoke to her, I received a call
from Boston Mountain where she had gone to the doctor,
asking us for insurance -- for payment information for her
appointment.  And at that point, I asked to speak with her,
because I hadn't been able to reach her.

Q And that's the last contact you had with her, right?
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A Yes.

Q Was she subsequently terminated because of the drug
screen?

A Yes.

     Linda Williams also testified on behalf of the respondents. 

She previously worked for Ready Transportation some four years. 

At the time Ms. Williams worked for Ready Transportation, she

drove clients with Medicaid coverage to their appointments and

back to their homes.  She agreed that the testimony of Ms.

Woodside concerning drugs and alcohol, the use of cell phones,

and eating is correct.

     She admitted to going to the hospital to check on the

claimant.  Ms. Williams testified:

Q All right.  Would you describe her demeanor to me?

A Well, she was very nervous, very jittery, very nervous,
and she kept taking her neck thing off, on, off, on, off. 
And when I got there, I asked her if she had called Paula or
Ron.  She said no, so I dialed my phone and gave it to her,
because that's the first thing we're supposed to do is
contact them, also, to tell them what happened.  And she
hadn't talked to them yet, so that's the reason I dialed my
phone and gave it to her to make a phone call to them.  And
she was wanting to smoke a cigarette.  She was wanting to go
outside to smoke a cigarette.  She was, you know, I guess
jittery, because of wanting to smoke.  And she just kept
asking me where the car was, and I told her, I said, well,
the car is at Skeeter Beene's in Melbourne.  

Q What is that?

A Well, where is that at?   And I told her.

Q Well, what is that?

A Skeeter Beene's?
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Q Yes.

A He's a place that tows wrecks, cars in, and puts them
in his locked up area.

Q Okay.  And that's probably where the car would go?

A Yes.

Q All right.  And what was she wanting out of that car?

A She said something about a brown bag, she needed to get
a bag out.

     Ms. Williams agreed that the claimant underwent a urine test

before she arrived at the hospital.  While she was there visiting

with the claimant, medical personnel stated that it/urine was

cold, and the claimant had to do another one.  Hence, Ms.

Williams stated that the claimant’s behavior was bizarre,

nervous, and anxious.

     Tracy Caldwell testified on behalf of the respondents.  She

works for Ready Transportation, performing administrative billing

duties and as a compliance specialist.  

     Ms. Caldwell testified:

Q Did you talk to Ms. Willcut that day?

A Yes.

Q Tell us how this occurred, and what you asked her.

A Around 4:30 that afternoon, Linda Williams [sic] had
called in, asked if I wanted to speak with her.  I said yes. 
She handed her the phone.  I asked her if she was fine, or
if she was okay.  She said yes.  I asked her what happened. 
She said there was a piece of tire or something in the road. 
She swerved to miss it, thought maybe she overcorrected.  I
asked her if she was okay again, and she said yes, just some
scratches, bruises, but that was it.
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     According to Ms. Caldwell, during this conversation, the

claimant did not mention anything to her about Ms. Ray grabbing

the steering wheel, or fighting with her, or anything of that

nature.  Ms. Caldwell testified that she first learned of this

after she received the claimant’s deposition.  

     Under cross examination, Ms. Caldwell admitted that none of

the other drivers or anyone ever complained about the claimant’s

driving.  

     On redirect examination, Ms. Caldwell agreed that Ready

Transportation had been providing services for Ms. Ray for a

couple of years off and on.  However, Ms. Caldwell denied that

she ever had any complaints form drivers about Ms. Ray becoming

combative or causing problems.                 

     A review of the medical evidence shows that the claimant 

sought emergency treatment for her accident on November 5, 2010,

from Community Medical Center of Izard County. 

     A laboratory report of specimen collected on that date

demonstrates that the claimant tested positive for 

marijuana, amphetamines, and propoxyphene.  The claimant had a

blood alcohol level of 0.7.  This report also states that this

screen was done pursuant to “a retest-initial test did not meet

standards for temperature.”

     A review of the cellular telephone number summary for the

claimant’s company phone demonstrates that on November 5, 2010,
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between the hours of 10:40 a.m. and 1:30 p.m., the claimant made

twenty-seven calls to her husband cellular telephone.  On that

same date, the claimant called her husband some ten times between

12:45 p.m. and 1:30 p.m.

     On February 16, 2011, the claimant’s deposition was taken.

She denied that she drinks alcohol or smokes marijuana.  During

her deposition testimony, the claimant stated that she has never

smoked marijuana or done methamphetamine.  The claimant admitted

that she picked up Ms. Ray from her doctor’s appointment around

12:45 p.m. She denied making any calls on the date of her

accident between of 12:45 p.m. and 1:25 p.m.         

                           ADJUDICATION 

Compensability

     Arkansas Code Ann. §11-9-102(4) provides: 
(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was substantially 
occasioned by the use of alcohol, illegal drugs, or
prescription drugs used in contravention of physician’s
orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol, that
the injury or accident was substantially occasioned by
the use of alcohol, illegal drugs, or prescription
drugs used in contravention of physician’s orders....

(d) An employee shall not be entitled to compensation
unless it is proved by a preponderance of the evidence
that the alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician’s did not
substantially occasion the injury or accident.
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     It is undisputed that the claimant was involved in a motor

vehicle accident while working for the respondent-employer on

November 5, 2010.  The claimant sustained injuries to her neck,

and minor lacerations.  At the time of her injury, the claimant

was transporting a client, Ms. Ray, back to her home from a

doctor’s appointment. 

      The critical issue for adjudication in this matter is

whether the claimant’s injury was substantially occasioned by the

use of illegal drugs and alcohol found in her body, in the form

of, “marijuana, alcohol(0.7), and amphetamines, and

propoxyphene.”  Specifically, the respondents essentially contend

that they are relieved of paying any benefits associated with

this matter because the claimant tested positive for marijuana,

alcohol, amphetamines, and propoxyphene, while at the hospital

just subsequent to her motor vehicle accident of November 5,

2010.  They also contends that she was talking on her cellular

phone and driving at the same time, which was in direct violation

of company policy.  

     Here, the claimant underwent a drug screen on November 5,

2010 (the same date of her motor vehicle accident), while being

treated at Community Medical Center of Izard County.  This drug

screen was returned positive for marijuana, amphetamines,

propoxyphene, and alcohol at the level of 0.7.  

     Based upon this evidence, I find that illegal drugs and
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alcohol were present in the claimant’s body at the time of her

accidental injury on November 5, 2010.  This positive drug screen

creates a rebuttable presumption that the claimant’s accident was

substantially occasioned by the use of illegal drugs and alcohol. 

Weaver v. Whitaker Furniture Co., 55 Ark. Ark. App. 400, 935 S.W.

2d 584 (1996).  

     The burden now shifts to the claimant to prove by a

preponderance of the evidence that illegal drugs and alcohol did

not substantially occasion her motor vehicle accidental injury,

in order for her to be entitled to workers’ compensation 

benefits. 

     On the basis of the record as a whole, I find that the 

claimant has failed to meet her burden of proving by a

preponderance of the evidence that her motor vehicle accident was

not substantially occasioned by the use of marijuana,

amphetamines, propoxyphene, and alcohol.       

     In the present matter, the claimant worked as a driver,

transporting clients to their doctor’s appointments.  At the time

of her motor vehicle accident of November 5, 2010, the claimant

was traveling on Highway 9, when her company car crossed the

centerline, and veered off the road and struck a tree.  Ms. Ray,

a passenger/client, died some four or five days after this

accident.

     Here, I find that the claimant was not a credible witness. 

A review of the transcript and other documentary evidence confirm
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my impression formed at the hearing.  The record is replete with

numerous inconsistencies and self contradictions in the

claimant’s account of what happened on November 5, 2010.          

     Specifically, on the date of her accident, the claimant told

Ms. Caldwell, Ms. Woodside, and Ms. Williams that she swerved to

miss a piece of tire or something in the road, and over-

corrected.  All three of these witness credibly denied that the

claimant mentioned anything to them about Ms. Ray being upset. 

Nonetheless, at the hearing and during her deposition testimony,

the claimant testified that Ms. Ray was upset, panicky, and

grabbing at the steering wheel.  Even the claimant’s account of

the accident during the hearing is conflicting and confusing (see

full discussion above).    

     Despite the drug screen results, the claimant denied having

ingested marijuana, amphetamines, propoxyphene, and alcohol. 

Yet, she had no explanation as to how these drugs got into her

system, except “somebody messed with her urine sample.”  I think

it is note worthy that during her deposition testimony, the

claimant denied ever having used marijuana, but during the

hearing she admitted to having smoke marijuana years ago.  What

is most baffling is the claimant’s explanation about the Darvocet

being in her system(see full discussion above).

     In any event, Ms. Williams’ testimony demonstrates that when

she visited the claimant at the hospital, her demeanor was

bizarre, and she was jittery (see full discussion above).  The
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evidence demonstrates that the claimant was reluctant to allow

treatment to be administered, she walked away from the hospital,

and repeatedly asked about a brown bag.  The claimant admitted

and the medical records show that she had to undergo a second

drug screen because her first specimen did not meet the standards

for temperature.

     The evidence demonstrates that the claimant’s accident

occurred around 1:25 p.m. or 1:30 p.m.  The claimant testified

that she picked Ms. Ray up from her doctor’s appointment around

12:45 p.m.      

     During her deposition, the claimant denied making any phone

calls while driving, between 12:45 p.m. and 1:25 p.m.  During the

hearing, the claimant maintained that she pulled over three times

and called her husband, and thereafter maybe the phone kept re-

dialing the number, or possibly Ms. Ray made the calls.  In any

event, the phone records show that from 12:45 p.m. until 1:25

p.m., the claimant called her husband “ten times.”  The

preponderance of the credible evidence shows that the claimant

was using her cellular telephone at the time of her accident.  

     The evidence shows that the claimant’s company vehicle

crossed the centerline, veered off the road and struck a tree due

to her use of illegal drugs and alcohol, and use of her cellular

telephone.               

     It is clear that the use of poor judgement, carelessness,

inattentiveness, slow reflexes, recklessness, and use of her cell
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phone, were all factors that contributed to the claimant’s motor

vehicle accident of November 5, 2010.  In other words, the

preponderance of the evidence demonstrates that the claimant’s

injury was the result of the claimant’s “impairment,” caused by

her use of various illegal drugs and alcohol, and company cell

phone.        

     Hence, the claimant did not offer any credible testimony or

probative evidence to rebut the statutory presumption that her

accident was substantially occasioned by the use of illegal drugs

and alcohol. 

     Accordingly, I find that the claimant has failed to rebut

the presumption that her injury was substantially occasioned by

the use of illegal drugs and alcohol.  Therefore, I find that the

claimant did not prove by a preponderance of the evidence that

she sustained a compensable injury on November 5, 2010.

     As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  The remaining issues relating to the

claimant’s entitlement to medical benefits and temporary total

disability compensation are hereby rendered moot and have

therefore not been addressed herein this Opinion.          

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.
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     2.  The employee-employer-carrier relationship existed
         at all relevant times, including November 5, 2010.

3.  The claimant’s average weekly wage was $221.68. Her      
    compensation rates are $148.

4.  This claim has been controverted in its entirety.

5.  The claimant has failed to prove by a preponderance 
    of the evidence that she suffered a compensable     
    injury during the November 5, 2010 work-incident,   
    while employed by the respondent-employer.          
    Specifically, I find that the claimant has failed   
    to overcome the statutory presumption that her      
    injury was substantially occasioned by the use of   
    illegal drugs and alcohol.

6.  All other issues not litigated herein are reserved  
    under the Arkansas Worker’s Compensation Act.   

         
                             ORDER

     This claim is hereby respectfully denied and dismissed in

its entirety.     

     All issues not addressed herein are expressly reserved under 

the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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