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STATEMENT OF THE CASE

A hearing was conducted on June 1, 2012, to determine whether the

claimant was entitled to additional workers’ compensation benefits.  In

addition, these claims have been the subject of prior proceedings.  More

specifically, a hearing was conducted before another Administrative Law

Judge on March 18, 2011, related to an admitted January 16, 2009, injury

(AWCC F903437) and an Opinion was filed on April 18, 2011, related to said

claim.  A second hearing was conducted before this Administrative Law Judge

on January 4, 2012, concerning both claims and an Opinion was filed on
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February 22, 2012.  The parties agreed that no appeals were taken from

either of the prior decisions which are now final decisions and the law of the

case.  A summary of the procedural history is necessary in order to address

the current issues.

At all relevant times, the claimant was employed as a fuel tanker driver

for the respondent/employer.  It is undisputed that the claimant sustained a

compensable cervical and shoulder injury as the result of a specific incident

on January 16, 2009.  Respondents exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant

with prompt medical treatment, as well as paying appropriate indemnity

benefits.  Following the January 16, 2009, injury, the claimant eventually came

under the care and treatment of Dr. Raymond J. Gardocki, an orthopaedic

surgeon with Campbell Clinic in Germantown, Tennessee.  The claimant

underwent a two-level fusion performed by Dr. Gardocki and was assessed

a twenty-five percent (25%) anatomical impairment which respondents

accepted and paid.  Again, a hearing was conducted on March 18, 2011,

before another Administrative Law Judge.  The sole issue presented at the

first hearing concerned claimant’s entitlement to wage-loss disability, if any.

An Opinion and Order was filed on April 18, 2011, finding that the claimant
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had  failed  to  prove  that  he sustained any wage-loss in excess of the

twenty-five percent (25%) anatomical impairment accepted and paid.  The

prior record reflected that following the claimant’s admitted injury and cervical

fusion, the claimant was able to return to his regular employment performing

the same work and earning comparable wages.  Accordingly, the claim for

wage-loss disability was denied and dismissed.

A second hearing was conducted on January 6, 2012, related to both

claims.  At the second hearing, it was stipulated that the

employee/employer/carrier relationship existed at all relevant times, including

January 16, 2009, (AW CC #F903437) and June 17, 2011, (AW CC

#G105741); that the claimant sustained a compensable cervical injury, arising

out of and during the course of his employment with Flash Market, Inc., on

January 16, 2009, at which time he earned sufficient wages to entitle him to

compensation rates of $550.00 per week for temporary total disability and

$413.00 per week for permanent partial disability; that the January 16, 2009,

claim had been the subject of a prior hearing and decision, which was filed on

April 18, 2011, which is now a final decision and the law of the case.  It was

further stipulated that the claimant was involved in a work-related motor

vehicle accident on June 17, 2011, at which time he earned sufficient wages
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to entitle him to the maximum compensation rates of $575.00 per week for

temporary total disability and $431.00 per week for permanent partial

disability; and that respondents had controverted any alleged injuries resulting

from the June 17, 2011, motor vehicle accident.

By agreement of the parties, the following issues were presented for

determination at the January 6, 2012, hearing:

1. Claimant’s entitlement to additional medical treatment, including

medications related to the January 16, 2009, admitted injury.

2. Whether the claimant sustained compensable injuries as a result of the

June 17, 2011, motor vehicle accident.  If answered affirmatively,

claimant’s entitlement to associated benefits for the June 17, 2011,

admitted accident must be addressed.

At the January 6, 2012, hearing, claimant contended, in summary, that

he sustained compensable injuries to his wrist and neck, as a result of a

specific incident identifiable in time and place of occurrence, when he was

involved in a motor vehicle accident on June 17, 2011; that respondents

should be held responsible for all outstanding medical and related treatment,

together with continued reasonably necessary medical treatment; that he was

entitled to temporary total disability benefits for the period beginning June 18,

2011, and continuing through the present, while maintaining that his healing

period had not ended; and that a controverted attorney’s fee should attach to
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any benefits related to the June 17, 2011, injuries.  In addition, the claimant

contended that respondents wrongfully terminated his entitlement to

maintenance treatment, specifically, prescription medications related to the

admitted January 16, 2009, injury.  At the conclusion of the hearing, the

claimant amended his contentions to request temporary total disability

benefits, beginning June 29, 2011, through August 1, 2011, at which time the

claimant was released to return to work without restrictions.

The respondents contended that it had paid all reasonably related

medical for the claimant’s January 16, 2009, injury.  Respondents further

contended that the claimant could not prove he sustained any injuries related

to the June 17, 2011, motor vehicle accident, maintaining that there was no

medical evidence supported by objective findings to establish any injuries.

An Opinion was filed on February 22, 2012, containing the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that he sustained a compensable cervical injury, as a result of a specific

incident, when he was involved in a motor vehicle accident on June 17,

2011, in the form of a temporary aggravation of a pre-existing condition,

specifically, an aggravation of the January 16, 2009, admitted cervical
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injury.  The claimant’s June 17, 2011, cervical injury has been

established by medical evidence supported by objective findings.

4. The claimant has proven, by a preponderance of the evidence, that he

was entitled to temporary total disability benefits for the period

beginning June 29, 2011, and continuing through August 1, 2011.

5. The claimant’s healing period ended on or before August 1, 2011.

6. Respondents are responsible for all outstanding medical and related

treatment incurred as a result of claimant’s June 17, 2011, injury.

7. The claimant has proven, by a preponderance of the evidence, that

respondents wrongfully terminated his entitlement to maintenance

treatment, specifically prescription medications related to the January

16, 2009, admitted injury.  Respondents remain responsible for

continued maintenance treatment for the claimant’s January 16, 2009,

admitted injury.

8. Additional issues are by necessity specifically reserved.

As previously noted, no appeals were taken from the prior decisions.

Thereafter, the claimant requested another hearing to address various issues

set out further below.  The claim was again reassigned to this Administrative

Law Judge.  A prehearing conference was conducted on April 18, 2012, and

a Prehearing Order was filed on said date.  A third hearing was scheduled for

June 1, 2012.  During the prehearing conference, the parties agreed to litigate

the following issues:

1. Whether the claimant is entitled to additional Permanent Partial

Disability benefits pursuant to Ark. Code Ann.§11-9-522 based upon a

change of circumstances with respect to the Opinion filed April 18,
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2011.

2. Whether the claimant is entitled to additional benefits for the

respondents refusal to provide suitable employment pursuant to Ark.

Code Ann.§11-9-505 concerning claim AWCC G105741.

3. Whether respondents should be assessed a penalty for wrongful

termination pursuant to Ark. Code Ann.§11-9-107.

The claimant contended, in summary, that because of his discharge by

the employer, he was entitled to additional indemnity benefits pursuant to Ark.

Code Ann. §11-9-522, as well as Ark. Code Ann. §11-9-505; together with a

controverted attorney’s fee on any additional benefits awarded.  Claimant

contended that there should be a reconsideration of wage-loss disability

based upon a change of circumstances, including the fact that the previous

Administrative Law Judge in her April 18, 2011, Opinion denied such benefits

because the claimant had returned to work for the employer earning the same

wages and that the claimant had since been terminated by the employer.  At

the June 1, 2012, hearing, the claimant dismissed his claim for penalties for

alleged wrongful termination pursuant to Ark. Code Ann. §11-9-107.

However, the claimant attempted to include the issue of additional medical

treatment  for the right wrist, first raised at the January 6, 2012, hearing.

(Tr.6-7)

The respondents contended that it had paid all appropriate benefits



-8-

related to both claims.  Although during the prehearing conference,

respondents requested costs in the event the claimant pursued statutory

penalties for alleged discrimination for filing a workers’ compensation claim,

respondents’ request was rendered moot after the claimant dismissed this

issue at the hearing.

In addition to the claimant, Holly Dawson and Samuel Allison were

called as witness by the claimant.  Bobby Lynn Wheeler, Jamie Patterson,

and Brian W ells were called as witnesses by the respondents.  The record in

this claim is composed of the transcript of the June 1, 2012, hearing, together

with the records of the prior two (2) hearings and the Opinions previously filed

in these claims which, at the request of the parties, were incorporated by

reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction
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over these claims.

2. The stipulations agreed to by the parties and contained in the prior

Opinions of record are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to additional permanent partial disability benefits

pursuant to Ark. Code Ann. §11-9-522.

4. The claimant has failed to prove, by a preponderance of the evidence,

that  he is entitled to additional benefits pursuant to Ark. Code Ann.

§11-9-505 for respondents refusal to return the claimant to work after

the June 17, 2011, motor vehicle accident.

5. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained a right wrist injury as the result of the June

17, 2011, motor vehicle accident.

6. Respondents remain responsible for continued reasonably necessary

maintenance care related to the claimant’s January 16, 2009, admitted

cervical injury.

7. Because no indemnity benefits have been awarded herein, attorney’s

fees are not appropriate pursuant to Ark. Code Ann. §11-9-715.

DISCUSSION
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The record in this case is replete with inconsistencies and

contradictions.  The claim for additional benefits turns almost entirely upon the

claimant’s credibility.  I did  not find  the claimant to  be a credible or

persuasive witness.  During his cross-examination, the claimant was

extremely vague concerning his recollection of specific dates, as well as

conversations with co-workers and supervisors concerning his termination

from  employment.  It  is  undisputed that following the claimant’s second

work-related incident, his employment with the employer herein was

terminated.  There is conflicting and confusing testimony concerning whether

the claimant either voluntarily terminated his employment or whether the

respondent/employer terminated the employment for cause.  More

specifically, while there was testimony that the claimant became angry and

voluntari ly quit there is also testimony that the claimant was terminated for

refusing to drive another tanker truck and responding to calls from the

employer’s dispatcher to pickup a truck and trailer and make a delivery.  In my

opinion, while there is conflicting evidence concerning whether the claimant

either voluntarily quit or was terminated by the employer, in the event the later

occurred, the termination was for cause, which would preclude the claimant

from receiving additional disability benefits.
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The first issue presented for determination is whether the claimant was

entitled to additional permanent partial disability benefits pursuant to Ark.

Code Ann. §11-9-522 based on a change of circumstances with respect to the

Opinion filed April 18, 2011.

As previously noted, respondents accepted and paid a twenty-five

percent (25%) whole body impairment related to the claimant’s January 16,

2009, injury while controverting claimant’s entitlement to wage-loss disability.

In the Opinion filed April 18, 2011, the Administrative Law Judge denied the

claim for wage-loss disability.  Ark. Code Ann. §11-9-522 is set out, in part,

below:

(b)(1)     In considering claims for permanent partial disabi lity benefits in

excess of the employee’s percentage of permanent physical impairment, the

Workers’ Compensation Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as the employee’s

age, education, work experience, and other matters reasonably expected to

affect his or her future earning capacity.

(2)     However, so long as an employee, subsequent to his or her injury, has

returned to work, has obtained other employment, or has a bona fide and

reasonably obtainable offer to be employed at wages equal to or greater than

his or her average weekly wage at the time of the accident, he or she shall not

be entitled to permanent partial disability benefits in excess of the percentage

of permanent physical impairment established by a preponderance of the

medical testimony and evidence.

(c)(1)     The employer or his or her workers’ compensation insurance carrier

shall have the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages equal to or
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greater than his or her average weekly wage at the time of the accident.  

(2)     Included in the stated intent of this section is to enable an employer to

reduce or diminish payments of benefits for a functional disability, disability

in excess of permanent physical impairment, which, in fact, no longer exists,

or exists because of discharge for misconduct in connection with the work, or

because the employee left his or her work voluntarily and without good cause

connected with the work.

(d)     In accordance with the section, the Commission may reconsider the

question of functional disability and change a previously awarded disability

rating based on facts occurring since the original disability determination if any

party makes application for reconsideration within one (1) year after the

occurrence of the facts.

(Emphasis supplied)

First, it appears that pursuant to subsection (d), aforementioned, the

Commission may reconsider a previously awarded disability rating only after

a change of functional or anatomical disability which has not been established

in this claim.  Further, in the event other circumstances other than functional

or anatomical loss may be considered which is not conceded herein, the

claimant has failed to prove entitlement to increased wage-loss.  The only

change of circumstances in the instant claim is the fact that the claimant no

longer works for the employer herein.  However, in my opinion, the claimant’s

termination from employment was either  because of misconduct in

connection with the work or because the claimant left his work voluntarily and

without good cause connected with the employment as provided by
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subsection (c)(2) set out above.

Another issue is whether the claimant is entitled to additional benefits

for respondents’ refusal to provide suitable employment pursuant to Ark. Code

Ann. §11-9-505 concerning the June 17, 2011, motor vehicle accident.

The relevant sections of Ark. Code Ann. §11-9-505 provide:

(a)(1)     Any employer who without reasonable cause refuses to return an

employee who is injured in the course of employment to work, where suitable

employment is available within the employee’s physical and mental

limitations, upon order of the W orkers’ Compensation Commission, and in

addition to other benefits, shall be liable to pay to the employee the difference

between benefits received and the average weekly wages lost during the

period of the refusal, for the period not exceeding one (1) year.

* * * * *

(c)     This section shall not be construed as creating an exception to the

common law regarding employment at will.  (Emphasis supplied)

As previously pointed out, there is conflicting evidence concerning

whether the claimant voluntarily terminated his employment or whether the

claimant’s employment was terminated for cause.  Clearly, there is no

substantial evidence that the employer refused to return the claimant to work

without reasonable cause.  The record reflects that the claimant is extremely

strong-willed, argumentative, and has repeatedly refused to comply with

directions from his immediate supervisors with the employer herein.  In fact,

I feel compelled to point out that the Administrative Law Judge, in the prior
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Opinion filed April 18, 2011, noted that the claimant had numerous

disagreements over work-related issues and was terminated on multiple

occasions but was always called back to work for the employer.  The record

reflects that the claimant’s course of conduct and verbal disagreements with

upper management occurred repeatedly following both of the within claims.

Whether the claimant’s final termination from employment was either

voluntary or involuntary is of little consequence because I specifically find that

if the claimant’s termination was involuntary, that respondents terminated the

claimant for cause.  At the time of the within hearing, the claimant had

returned to work for another employer, driving a truck while earning less

wages.  The fact that the claimant was earning less wages is due to

circumstances created solely by the claimant.

Before Ark. Code Ann. §11-9-505 can apply, an employee must prove,

by a preponderance of the evidence (1) that he sustained a compensable

injury, (2) that suitable employment which is within his physical and mental

limitations is available with the employer, (3) that the employer has refused

to return him to work, and (4) that the employer’s refusal to return him to work

is without reasonable cause.  Roark v. Pocahontas Nursing & Rehabilitation,

95 Ark. App. 176, 235 S.W .3d 527 (2006).
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The claimant called Holly Dawson, the employer’s human resource

representative to confirm that she received a notification on July 13, 2011, that

reflected termination of health insurance benefits effective June 30, 2011,

which further indicated that the claimant’s employment had been terminated.

(Cl. Ex. 1)

On cross-examination, Ms. Dawson stated that she could not determine

from “Claimant’s Exhibit 1" whether the claimant quit or was fired and that she

would receive the same notification in either instance.  Ms. Dawson was not

involved in the claimant’s termination from employment.

The claimant maintained that he was fired and did not voluntarily

terminate his employment with the respondent/employer.  The claimant

acknowledged that after the June 17, 2011, motor vehicle accident, he

continued working until an issue arose over his failure to drive another tanker

truck after being dispatched by his employer (exact date unclear) and learning

that his regular trailer had been disabled.  The claimant asserted that he was

told by Bobby W heeler that no other trailers were available.  The claimant

denied that he refused to call and/or show up for work after being called by the

dispatcher on multiple occasions.

Bobby Lynn W heeler, formerly an employee of the employer, was
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called as a witness by the respondents.  At the time of the hearing, Mr.

Wheeler was employed by Elite Tire & Auto.  Mr. Wheeler testified he was

called by the claimant on or about June 30, 2011, and advised by the claimant

that the trailer he normally drove was not in the system.  Mr. Wheeler called

Brian Wells, the claimant’s supervisor and stated that Mr. Wells advised him

to tell the claimant to get another trailer, which the claimant refused.

Jamie Patterson, the president of the company, was called as a witness

by the respondents.  Mr. Patterson testified that based upon his last

conversation with the claimant, his understanding following the heated

conversation was that the claimant quit.

Brian Wells was called as a witness by the respondents and

corroborated the testimony of Mr. Wheeler.  He described his last

conversation with the claimant as a shouting match.  While Mr. Wells

discounted the exchange as not unusual because he and the claimant both

had military backgrounds, I would consider the claimant’s course of conduct

insubordination.  Nevertheless, Mr. Wells repeatedly asserted that the

claimant was never fired.

I feel compelled to further point out that the claimant dismissed a claim

for penalties for wrongful termination pursuant to Ark. Code Ann. §11-9-107.
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While the dismissal of this issue does not directly and totally address the

issues presented, it does appear to support the findings and conclusions

reached herein.

The claimant’s request for additional benefits turns almost entirely on

the claimant’s credibility.  I did not find the claimant to be a credible witness.

Further, the testimony of a claimant is never considered uncontroverted. The

testimony of an interested party is always considered to be controverted.

Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix

v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W .2d 457 (1994); Continental

Express v. Harris, 61 Ark. App. 198, 965 S.W .2d 84 (1998).

The claimant has the burden of proving entitlement to additional

benefits.  The claimant has failed to prove entitlement to the additional

benefits claimed.

The only remaining issue raised at the June 1, 2012, hearing concerns

claimant’s request for additional medical treatment related to his right wrist

which the claimant contended was injured in the June 17, 2011, motor vehicle

accident.  This alleged injury was raised at the January 6, 2012, hearing, but

was never proven.  Although I made specific findings that the claimant

sustained a temporary aggravation of a pre-existing cervical injury, the
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claimant failed to prove an injury to his right wrist.  More specifically, there

was no medical evidence supported by objective findings to establish any

injury to the claimant’s right wrist.  A review of the prior record of the January

6, 2012, hearing, together with the record of the immediate hearing simply

fails to contain any medical evidence to support an injury involving the

claimant’s right wrist.  Accordingly, any claim for a right wrist injury must be,

and is hereby, respectfully denied and dismissed.  Likewise, the claimant’s

request for additional permanent partial disability benefits pursuant to Ark.

Code Ann. §11-9-522, as well as claimant’s entitlement to benefits pursuant

to Ark. Code Ann. §11-9-505 is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


