
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F903437 & G105741

ANGUS E. WILKERSON, EMPLOYEE CLAIMANT

FLASH MARKETS, INC., EMPLOYER RESPONDENT

CHARTIS CLAIMS, INC.,
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OPINION FILED FEBRUARY 22, 2012

Hearing before Chief Administrative Law Judge David Greenbaum on January 6,
2012, at Marion, Crittenden County, Arkansas.

Claimant represented by Mr. Marc I. Baretz, Attorney at Law, West Memphis,
Crittenden County, Arkansas.

Respondent represented by Mr. Walter A. Murray, Attorney at Law, Little Rock,
Pulaski County, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claims on January 6, 2012 to

determine various issues, as set out further below.

One of the immediate claims (F903437) has been the subject of a prior

hearing.  A prehearing conference was conducted in both claims on November 23,

2011, and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  At the conclusion of the hearing, the

claimant amended his contentions to conform with the evidence.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record without objection.
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It was stipulated that the employment/employee/carrrier relationship existed

at all relevant times, including January 16, 2009 (claim no. F903437) and June 17,

2011 (claim no. G105741); that the claimant sustained a compensable cervical

injury, arising out of and during the course of his employment with Flash Market,

Inc. on January 16, 2009, at which time he earned sufficient wages to entitle him

to compensation rates of $550 per week for temporary total disability and $413 per

week for permanent partial disability; that the January 16, 2009 claim had been the

subject of a prior hearing and decision, which was filed on April 18, 2011, which is

now a final decision and the law of the case.  It was further stipulated that the

claimant was involved in a work-related motor vehicle accident on June 17, 2011,

at which time he earned sufficient wages to entitle him to the maximum

compensation rates of $575 per week for temporary total disability and $431 per

week for permanent partial disability; and that respondents had controverted any

alleged injuries, resulting from the June 17, 2011 motor vehicle accident.

By agreement of the parties, the issues presented for determination included:

1. Claimant’s entitlement to additional medical treatment, including

medications related to the January 16, 2009 admitted injury.

2. Whether the claimant sustained compensable injuries as a result of

the June 17, 2011 motor vehicle accident.  If answered affirmatively, claimant’s

entitlement to associated benefits for the June 17, 2011 admitted accident must be

addressed.
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Claimant contended, in summary, that he sustained compensable injuries to

his wrist and neck, as a result of a specific incident identifiable in time and place of

occurrence, when he was involved in a motor vehicle accident on June 17, 2011;

that respondents should be held responsible for all outstanding medical and related

treatment, together with continued reasonably necessary medical treatment; that

he was entitled to temporary total disability benefits for the period beginning June

18, 2011, and continuing through the present, while maintaining that his healing

period had not ended; and that a controverted attorney’s fee should attach to any

benefits related to the June 17, 2011 injuries.  In addition, the claimant contended

that respondents wrongfully terminated his entitlement to maintenance treatment,

specifically, prescription medications related to the admitted January 16, 2009

injury.  At the conclusion of the hearing, the claimant amended his contentions to

request temporary total disability benefits, beginning June 29, 2011 through August

1, 2011, at which time claimant was released to return to work without restrictions.

The respondent contended that it has paid all reasonably related medical for

the claimant’s January 16, 2009 injury.  Respondents further contended that the

claimant could not prove he sustained any injuries related to the June 17, 2011

motor vehicle accident, maintaining that there was no medical evidence supported

by objective findings to establish any injuries.  

In addition to the claimant, Holly Dawson was called as a corroborating

witness.  Bryan James Wells was called as a witness by respondents. The record
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is composed solely of the transcript of the January 6, 2012 hearing, containing

numerous exhibits, together with the evidentiary deposition of Dr. Raymond

Gardocki, which was introduced as Joint Exhibit “1" and retained in the Commission

file in bound form.  In addition, the transcript of the prior hearing, as well as the

opinion of the Administrative Law Judge, filed April 18, 2011, from which no appeal

was taken, was incorporated by reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the credible evidence that

he sustained a compensable cervical injury, as a result of a specific incident,

when he was involved in a motor vehicle accident on June 17, 2011 in the

form of a temporary aggravation of a pre-existing condition, specifically, an

aggravation of the January 16, 2009 admitted cervical injury.  The claimant’s

June 17, 2011 cervical injury has been established by medical evidence
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supported by objective findings.

4. The claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits for the period beginning June

29, 2011 and continuing through August 1, 2011.

5. The claimant’s healing period ended on or before August 1, 2011.

6. Respondents are responsible for all outstanding medical and related

treatment incurred as a result of claimant’s June 17, 2011 injury. 

7. The claimant has proven by a preponderance of the evidence that

respondents wrongfully terminated his entitlement to maintenance treatment,

specifically prescription medications related to the January 16, 2009

admitted injury.  Respondents remain responsible for continued maintenance

treatment for the claimant’s January 16, 2009 admitted injury.  

8. Additional issues are by necessity specifically reserved.

DISCUSSION

The relevant facts in the above-styled claims are basically undisputed.  As

reflected by the joint stipulations, the claimant has been involved in two work-

related incidents, which arose out of and during the course of his employment with

Flash Markets, Inc.  The first claim was an admitted compensable cervical injury

resulting from the January 16, 2009 incident, which was the subject of a prior

hearing.  The sole issue, which was the subject of the prior hearing and decision

filed April 18, 2011, concerned claimant’s entitlement to wage loss disability
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benefits, if any.  The Administrative Law Judge in the prior decision determined that

the claimant was not entitled to wage loss disability in excess of the impairment

rating accepted and paid by respondents.  The Law Judge concluded that because

the claimant earned substantially the same wages or more than he was earning

before the injury, wage loss was not appropriate, pursuant to Ark. Code Ann. §11-9-

522.  The record of the prior proceeding reflected that the claimant returned to work

for the respondent-employer herein and was working for the employer at the time

of the prior hearing.  Significantly, the Administrative Law Judge pointed out that

while the claimant testified that he felt he might be terminated in the future, the Law

Judge noted that the possibility of future termination did not entitle the claimant to

wage loss disability benefits.  Again, the April 18, 2011 decision is now final and the

law of the case.  

The claimant’s prior injury on January 16, 2009 resulted in a two level

cervical fusion performed by Dr. Raymond Gardocki.  Following the claimant’s

release by Dr. Gardocki, he returned to work for the respondent-employer,

performing the same duties that he performed prior to his surgery.  Apparently, the

claimant continued working until he was involved in a work-related motor vehicle

accident on June 17, 2011.  At the time of the claimant’s June 17, 2011 accident,

he remained under the care of Dr. Gardocki.  Although, the claimant testified that

he was not receiving active medical treatment, he reported that he had scheduled

follow up visits to see Dr. Gardocki.  Further, the claimant maintained, and the
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record confirms that Dr. Gardocki continued to provide maintenance treatment,

specifically prescription medications related to the January 16, 2009 injury.  The

claimant’s testimony concerning his established treatment with Dr. Gadocki, as well

as his description of the June 17th motor vehicle accident, it’s prompt reporting, as

well as the claimant’s course of medical treatment is set out below:

Q. Okay. What was the date of your accident?

A. The 17th of June.

Q. Oh, the 17th of June, 2011, I apologize.  Okay. When you went to 17th

of - - before that accident, had you already had another appointment
scheduled with Dr. Gardocki?

A. Yes.

Q. And it was on the books, but you don’t remember the date?

A. Right.

Q. Okay, and if Dr. Gardocki shows in his records that he saw you on
July 28th, would that - - of 2011, would that refresh your memory?

A. Yes.

Q. Okay.  So even absent this accident you had in the truck, you would
have attended that appointment with Dr. Gardocki?

A. Yes.

Q. Let me ask you this.  Even absent that accident with the truck, would
you have requested pain medications?

A. Yes.

Q. A refill?
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A. Yes.

Q. Okay.  Now, on 6/17 when you had this accident, what were you
doing?

A. On the way to Knoxville with a load of ethanol and a guy hit me in the
side.

Q. Okay, and were you driving your vehicle?

A. Right.

Q. What type of injuries did you sustain as a result of that impact?

A. It was a jarring motion.  I had a hold of the steering wheel.  I was
going downhill and loaded with ethanol, and Dr. Gardocki said it was
from a type of whiplash in my neck from the surgery, just general
soreness.

Q. Okay.  Anything else, any other party of your body?

A. Wrist.

Q. Okay, what happened to your wrist in this accident?

A. From holding on to the steering wheel.

Q. All right.  Did you notify your employer about the accident?

A. Yes.

Q. Okay, and who did you notify?

A. Brian Wells and Jamie Patterson

Q. Okay.  Was the vehicle driveable from the scene?

A. Yes

Q. Okay, and did you drive it?
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A. I did.

Q. Where did you drive it to?

A. To Idealease in Knoxville to have the left front hub repaired.

Q. Okay.  Did you go down any type of embankment of anything in the
accident?

A. No, I was trying to keep the truck from doing that.  It was forward
motion when the truck was bouncing.

Q. Okay.

A. But it did not exit the road.

Q. How much weight was that truck carrying?

A. Eighty-thousand pounds.

Q. Okay.  Did you have symptoms after that accident?

A. Soreness, yes.

Q. Where was that soreness?

A. Wrist and neck.

Q. Okay.  Did you seek medical attention or chiropractic attention
following that accident?

A. Yes.

Q. Who did you see?

A. I went blank for a second, I’m sorry.  I’ve got so much on my mind with
my mother being sick.

MR. MURRAY: Marc, If you want to lead
him, I don’t care.
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BY MR. BARETZ:

Q. Did you see Crittenden County Chiropractic Dr. Nichols? 

A. Yes.

Q. Okay.  Now, did he see you and treat you, exam you for both your
wrist and your neck?

A. He did.

Q. Did he take you off work?

A. He did.

Q. All right.  Did he refer you to your prior treating physician?

A. Yes.

Q. And was that Dr. Gardocki?

A. It was.

Q. Okay.  Was that to see Dr. Gardocki to follow up for your neck?

A. Yes.

Q. Okay.  Did you continue to work after the accident?

A. I did.

Q. Okay.  For how long?

A. I believe I worked the next week, the following next week, and started
to work the week after.  I believe those were the dates.

Q. So were you having problems?

A. Soreness, yes.

Q. Okay.  When you say you worked the next week, according to the
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records you saw Dr. Nichols on June 29th.  Did you work at all after
you saw Dr. Nichols?

A. No. No.

Q. Okay.  So you worked up until you saw Dr. Nichols and then he took
you off work, is that right?

A. Right.

Q. And did he tell you to go back and see - -

A. Dr. Gardocki.

Q. Okay, and did you do that?

A. I did.  (Tr. 17-21)

The claimant continued working, following the June 17, 2011 motor vehicle

accident, until he was examined by Dr. Lawrence S. Nichols, a chiropractor, on

June 29, 2011.  Dr. Nichols immediately took the claimant off work on June 29,

2011, finding that the claimant was partially disabled, but, should refrain from

working until he was able to see his orthopaedic surgeon.  Apparently, because of

the claimant’s cervical fusion, no active treatment in the form of chiropractic

manipulation was provided by Dr. Nichols.  Dr. Nichols did perform an extensive

evaluation, which included objective findings to support a compensable injury.  (Cl.

Ex. A, pp. 1-10)

The record reflects that the claimant received a Notice of Employment

Termination on July 13, 2011, which was effective June 30, 2011.  (Cl. Ex. B)

I feel compelled to point out that the record is replete with inconsistencies
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and contradictions concerning the reasons for the claimant’s employment

termination by the employer.  However, the claimant did not make any claim for

wrongful termination.  No claim has been made under A.C.A. §11-9-505.  In fact,

the record reflects that the claimant returned to work for other employers following

his release by Dr. Gardocki on August 1, 2011, which will be set out further below.

The conflicting testimony does not appear to be relevant to the issues presented

for determination and will therefore not be discussed herein.   However, because

the respondents proffered testimony that the reason the claimant was terminated

was because he refused to accept a load from the company dispatcher (which the

claimant denied), the claimant’s refusal would have been justified after June 29,

2011, because the doctor had taken the claimant off work until he could see an

orthopaedic surgeon.  See Ark. Code Ann. §11-9-526.

ADJUDICATION

Two primary issues have been presented for determination.  First, it must

be determined whether the claimant sustained a compensable injury or injuries,

as a result of the June 17, 2011 motor vehicle accident.  A second issue

concerns claimant’s entitlement to additional medical treatment related to the

January 16, 2009 admitted injury.  

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:
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1.    Proof by a preponderance of the evidence of an injury arising out of and in
the course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted
in disability or death;

3.    medical evidence supported by objective medical findings, as defined in A.
C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant maintains that the June 17, 2011 accident aggravated his

pre-existing physical condition.  An aggravation is a new injury resulting from an

independent accident.  See Maverick Transportation v. Buzzard, 69 Ark. App.

128, 10 S.W.3d 467 (2000).  Because an aggravation is a new injury with an

independent cause, it must meet the requirements for a compensable injury. 

See Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998). 

Therefore, it is the claimant’s burden to establish his compensable injury by

medical evidence that is supported by objective findings.  

Respondents contend that the claimant can not prove he sustained any
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injuries related to the motor vehicle accident, while maintaining that there is no

medical evidence supported by objective findings to establish any injuries. 

Respondents contentions are contradicted by the medical evidence.  The

evidentiary deposition of Dr. Raymond Gardocki was taken December 16, 2011. 

A portion of Dr. Gardocki’s deposition is set out below:

BY MR. BARETZ:

Q. Now, the chiropractor found that the deep tendon reflexes of
the upper limbs revealed diminished bicep and
brachioradialis relfex on the right.  Do you know what that
its?

A. Yes.

Q. What is it?

A. It’s the brachioradialis reflex that goes with the C6 nerve
root.

Q. And would a diminished bicep at a brachioradialis reflex,
would that be an objective finding?

A. A diminished reflex in the brachioradialis reflex would be an
objective finding.

Q. Now, what about spasms or - - he also found mild spasms or
weakness of the cervical musculature was present on the
right and left - - I’m probably butchering this - - with the right
and left levator scapulae and the right and left trapezius. 
Would those kind of spasms be objective findings as well?

A. Spasms would be objective findings.  I would strongly
question his assessment of neck muscle strength.

Q. All right.  And now, as to the wrist, it says: Examination of
the right wrist revealed a decreased wrist joint range upon



-15-

flexion, extension, radial deviation and ulnar deviation with
pain actively and passively.  Would you consider that to be
objective findings?

A. That would be.  May I ask what date that was?

Q. That would have been earlier than yours.  And yes, you
may, certainly.  That would have been the date you saw him
on June 29th, which would have been prior to your seeing
him a month later.

A. Almost a month before I saw him, okay.

Q. So you would have no reason to disbelieve that those
findings could have occurred at that point, the month earlier
than you had seen him?

A. I have no reason to disbelieve that he had neck spasms and
some wrist pain that was worse in June than when I saw him
in July. (Jt. Ex. 1, pp. 20-22) (Cl. Ex. A, p. 4) (Cl. Ex. A, pp.
14-17)

****
TEMPORARY TOTAL DISABILITY 

An employee who has suffered a scheduled injury is to receive temporary

total or temporary partial disability benefits during his healing period or until he

returns to work, whichever occurs first.  Ark. Code Ann. §11-9-521(a) (Repl.

2002); Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).  For an unscheduled injury, temporary total disability is that period within

the healing period in which the employer suffers a total incapacity to earn

wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 224, 613 S.W.2d 392

(1981).  The healing period is that period for healing of the injury which

continues until the employee is as far restored as the permanent character of the
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injury will permit.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  If the underlying condition causing the disability has become stable and

if nothing further in the way of treatment will improve that condition, the healing

period has ended. Id.  Whether an employee’s healing period has ended is a

question of fact for the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995).

Based upon the observations made by Dr. Nichols on June 29, 2011, as

well as the testimony of Dr. Gardocki, I find that the claimant has established a

temporary aggravation of his pre-existing cervical injury, as a result of the June

17, 2011 admitted motor vehicle accident.  Accordingly, the claimant has

satisfied each and every element necessary to establish compensability.  Dr.

Nichols took the claimant off work until he could be evaluated by Dr. Gardocki. 

Respondents controverted the claim in its entirety, thereby frustrating the

claimant’s efforts at obtaining reasonably necessary medical treatment.  At the

time that the claimant was evaluated by Dr. Gardocki on July 28, 2011, the

claimant had reached maximum medical improvement and was released to

return to work on August 1, 2011.  (Cl. Ex. A, p. 11) 

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark.
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App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably necessary

medical treatment under A.C.A. §11-9-508 is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  Medical treatment which is required to stabilize and maintain an injured

worker’s status remains the responsibility of the employer.  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Respondents are responsible for all outstanding medical and related

treatment for the June 17, 2011 injury, which I find to be an aggravation of the

claimant’s pre-existing condition.  At the time the claimant saw Dr. Gardocki, his

symptoms had resolved.  However, it is undisputed that even prior to the June

17, 2011 injury, Dr. Gardocki had prescribed Tramadol, a generic form of Ultram,

a non-narcotic medication, to be taken as needed for pain.  At all times, Dr.

Gardocki provided the claimant with refill prescriptions of said medication to treat

the claimant for the January 16, 2009 injury and fusion.  In my opinion,

respondents were not justified in unilaterally terminating the claimant’s

maintenance treatment. Whether the claimant’s June 17, 2011 accident was

either a recurrence for an aggravation of a pre-existing condition, respondents

would be responsible for the continued medical treatment.  I specifically find that

the incident was a temporary aggravation of the pre-existing condition for which

respondents are responsible.  Respondents remain responsible for continued
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maintenance care.

AWARD

Respondent, Chartis Claims, Inc., is hereby directed and ordered to pay

to the claimant temporary total disability benefits at the rate of $575 per week,

beginning June 29, 2011 and continuing through August 1, 2011.  

All accrued benefits shall be pain in lump sum and without discount.

Respondents are further directed and ordered to pay all outstanding

medical and related expenses, and respondents remain responsible for

continued reasonably necessary medical treatment.

Additionally, claimant’s attorney, Marc I. Baretz, is hereby awarded the

maximum statutory attorney’s fee on this entire award, pursuant to and limited by

Ark. Code Ann. §11-9-715, one-half (½) of which is to be paid by respondents

and one-half (½) of which is to be withheld from claimant’s indemnity benefits.  

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


