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Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE TERRY DON LUCY,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 14, 2012, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted on May 24,

2012, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including November 7, 2010.

3) All issues related to permanency are reserved.

4) Claimant’s average weekly wage of $543.99 would entitle the

claimant to compensation rates of $363.00 per week for

temporary total disability and $272.00 per week for permanent

partial disability.

5) Should the claimant meet his burden of proving a compensable

injury, the earliest onset date for temporary total disability would

be June 18, 2011.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury on or

about November 7, 2010, during the course and scope of his

employment.

2) If compensability is overcome, whether the claimant is entitled to

all associated medical treatment, attorney’s fees, and temporary

total disability benefits from June 18, 2011, to a date to be

determined.

At the full hearing, the claimant contended the following, in summary:

1) In November of 2010 he was pushed by a coworker.

2) After being pushed by the coworker the claimant felt pain in his

leg and back.

3) The claimant sustained a lumbar injury at the L5-S1 regions that

compresses the S1 nerve root, that the back injury and nerve

compression leads to pain that radiates from the claimant’s right

lower back through his right leg.

4) The compression also causes numbness to the claimant’s right

leg, and that the claimant’s injury requires medical treatment and

time off work.



JOHNNY WHALE - G105073 -3-

5) Claimant seeks payment for his medical expenses and indemnity

while he is unable to perform his job duties at the Arkansas State

Hospital.

At the full hearing, the respondents contended the claimant cannot

prove by a preponderance of the evidence that he sustained a compensable

injury on or about November 7, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his back on or

about November 7, 2010.

DISCUSSION

The claimant testified that while working for the Arkansas State Hospital

on November 7, 2010, a push by a coworker allegedly caused the claimant to

suffer a compensable back injury.  The claimant testified as follows regarding
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the November 7, 2010, pushing incident:

A Okay.  Like I am now, I was facing and talking to the med

nurse, medication nurse, and a coworker came in through the

door, which was right here, and he passed over this way and hit

my shoulder.  I turned to him and said, “W hat were you saying

about our patient, Moses,” I ain’t going to say his whole name

because we’re not supposed to do that.  And he just pushed me

from the side right here, and my body became like a C.  And I

didn’t even have time to turn.  I was telling Mr. Palmer – he said,

“Did you hit the floor?”  I said, “No.”  Really I didn’t even have

time to hit the floor.

(T., p. 12, lines 3-13)

The claimant testified that after he was pushed by a coworker he

experienced pain in his knee and back.  (T., p. 13, lines 17-19)  The claimant

testified he continued to work for the respondent employer but still had pain

associated with his back and knee.  The incident report found at Respondents’

Exhibit 1, page 1, shows the claimant ultimately reported the pushing incident

on November 15, 2010.  The incident report also states the claimant sustained

“strained right knee.”  The claimant testified that he attempted to treat himself

at home for his pain but ultimately sought medical attention.  The medical

record found at Respondents’ Exhibit 1, page 4, shows the first time the

claimant sought treatment after the November 7, 2010, pushing incident was

on November 22, 2010.  On November 22, 2010, the claimant treated with Dr.

Harold Betton whose report is found at Respondents’ Exhibit 1, page 4.  Dr.

Betton’s report states, “Followup swelling in her [sic] legs, right knee pain,
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right flank pain.”  Dr. Betton’s report also went on to state, “colonic gas

causing flank pain, knee pain.”  The medical records show the claimant also

treated with Dr. Van Zandt on November 24, 2010, and December 7, 2010.

The medical report from Dr. Van Zandt found at page 10 of Respondents’

Exhibit 1, dated January 26, 2011, states, “He admits to low back pain

recently also.”  

The claimant underwent an MRI of the lumbar spine on March 4, 2011,

which showed “ Right lateralizing disc protrusion at L5-S1 producing

significant compromise of the right lateral recess and likely producing

significant compression upon the right S1 nerve root.”  (RX1, p. 12)  The

claimant was referred to Dr. Brad Thomas who recommended a series of

three lumbar epidural steroid injections.  (RX1, p. 25)  Dr. Thomas also opined

that if the lumbar epidural steroid injections did not work for the claimant that

he may need a right-sided, L5-S1 discectomy.  The claimant testified he only

received one of the epidural steroid injections because it gave him

“congestive heart failure.”  (T.,  p. 25, line 6)  The claimant testified he has not

been back to see Dr. Thomas for his back for over one year.  (T., p. 26, lines

3-4).

The claimant contends his current L5-S1 back problem is attributable

to the November 7, 2010, pushing incident at work and is therefore

compensable.  The respondents contend the claimant did not sustain a
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compensable back injury while employed by the respondents on November 7,

2010.

ADJUDICATION

The claimant contends he suffered a compensable injury to his back on

November 7, 2010, as a result of being pushed by a coworker while

performing his employment duties.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in

Henry Weaver v. Precision Packaging, Full Commission Opinion filed

February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury after

July 1, 1993:  

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the benefit
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of the doubt to either party, I find that claimant has failed to meet his burden

of proving by a preponderance of the evidence that he sustained a

compensable back injury while employed by the respondents on November 7,

2010.  

The claimant attributes his back problem to a pushing incident that

occurred at work with another coworker on November 7, 2010.  However, the

incident report filed over one week after the alleged incident, states in the

claimant’s handwriting that he only strained his right knee.  (RX1, p. 1)

Additionally, the first medical report contained in the record after the alleged

incident is void of any mention of back pain.  (RX1, p. 4)  The next medical

report from Dr. Van Zandt on November 24, 2010, is also void of any

complaints of back pain.  (RX1, pp.5-6)  The first mention of back pain on the

part of the claimant comes in a report dated January 26, 2011, over two

months after the alleged pushing incident, which states “admits to low back

pain recently also.”  (Emphasis added)  (RX1, p. 10)  Such a delay in reporting

to his employer any back problem as well as a delay in reporting any back

problem to his medical providers causes this examiner to question whether

the claimant has proven by a preponderance of the evidence that his alleged

back injury arose out of and in the course of his employment.  Further, such

delay in reporting or complaining of a back injury or any back problems

causes this examiner to find that the claimant has not proven by a
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preponderance of the evidence that his back injury was caused by a specific

incident and is identifiable by time and place of occurrence.

The specific facts revolving around the claimant’s alleged pushing

incident on November 7, 2010, casts doubt on what exactly happened on

November 7, 2010.  For example, the AR-N filed with the Commission and

signed by the claimant states, “co-worker pushed me and caused me to fall.”

(RX1, p. 2)  But at the full hearing, the claimant testified that he did not hit the

floor or fall when the alleged push took place on November 7, 2010.  

Q Okay.  So, when the gentleman pushed you that day, it didn’t

cause you to fall.  Correct?

A No.  I bent real – 

Q Okay.

A A real awkward bend.

(T., pp. 41-42, lines 24-25 & 1-3)

It is also important to note that when the claimant reported to Dr.

Hargrove on January 26, 2011, Dr. Hargrove’s report specifically states, “No

arthralgia, myalgia, stiffness, backache, joint swelling or weakness.”

(Emphasis added)  (RX1, pp. 26-28)  The claimant admits he did not mention

anything about a back injury on the initial incident report.  

Q All right.  But we just don’t see it on this incident report?

A No.  I didn’t write it on the incident report.
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(T., p. 20, lines 22-24)

Only after the claimant was diagnosed with a disc protrusion at L5-S1 by MRI

on March 4, 2011, did he then file a workers’ compensation claim on April 14,

2011.  (RX1, p. 2)  Such omissions of a back problem to his employer or

medical providers for over two months coupled with the claimant’s five month

delay in requesting workers’ compensation benefits for his alleged back injury

causes this examiner to find that the claimant has not proven by a

preponderance of the evidence that his back injury arose out of and in the

course of his employment on November 7, 2010.

Based on the foregoing evidence, I find the claimant has failed to meet

his burden of proving by a preponderance of the evidence that he suffered a

compensable injury to his back on November 7, 2010.  Claimant did not relate

his low back complaints to any work related injury until after he had undergone

the MRI which revealed a disc protrusion at L5-S1.  Additionally, claimant did

not relate a work related back injury to his employer on the initial incident

report despite the fact that the claimant testified at the full hearing that his

back was hurting on November 7, 2010. The claimant’s significant delay in

reporting a back problem along with the numerous medical visits wherein he

never advised his doctors of a work related incident causes the claimant not

to meet his burden of proof.  Given this evidence, I find that the claimant has

failed to meet his burden of proof by a preponderance of the evidence that he
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suffered a compensable back injury on November 7, 2010.

ORDER

Claimant has failed to prove by a preponderance of the evidence that

he suffered a compensable back injury while employed by the respondents on

November 7, 2010.  Claimant’s claim for compensation benefits is hereby

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


