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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 20, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on August 31, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the August 31, 2011, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 15, 2010, when the claimant contends she sustained a

compensable shoulder injury.

3. Based on an average weekly wage of $773.33, the claimant would be

entitled to compensation rates of $516.00 for temporary total disability

benefits and $387.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged October 15, 2010, shoulder

injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Notice.

4. Controversion and attorney’s fees.

5. All other issues are reserved.

CONTENTIONS

The claimant contends that prior to her shoulder injury in October of 2010,

her job duties required her to lift heavy bags filled with weapons.  On the day of the
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incident in question, Ms. Weaver lifted a bag filled with guns and felt a pop in her

right shoulder.  Alternatively, the claimant contends that she sustained an

aggravation of her 2009 shoulder injury. 

In November of 2010, Ms. Weaver visited Dr. Kumar complaining of shoulder

pain.  As a result of the visit, Dr. Kumar diagnosed Ms. Weaver with right rotator

cuff tendonitis.  An MRI from a medical report dated January 4, 2011, shows that

Ms. Weaver had a complete rotator cuff tear.  Ms. Weaver underwent rotator cuff

surgery on May 4, 2011.  Ms. Weaver contends that her medical and factual history

establish that she sustained an injury on the job.  Ms. Weaver’s medical records

show that she reported shoulder pain to her doctor shortly after the October

incident.  Ms. Weaver informed Delta Orthopedic that she felt her injury resulted

from lifting heavy bags full of weapons.  There is no mention of any shoulder

problems in any medical records prior to the October injury.  The respondents

assert that there is inconsistency in the Ms. Weaver’s medical reports and also

some inconsistencies in the reasons that Ms. Weaver provided for her injury.  Ms.

Weaver’s records give rise to three major issues that affect whether she  sustained

a compensable injury.  The first issue is whether Ms. Weaver injured or aggravated

her shoulder condition while caring for her mother.  Ms. Weaver maintains that she

does not have to exert physical force to care for her mother.  Ms. Weaver provided

a statement from her mother’s physician that says that her mother is not dependent

on others for physical care.  Another issue is whether Ms. Weaver sustained an
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injury from falling at her work place on October 5, 2010.  Ms. Weaver maintains that

she fell but was not injured.  She will provide a notarized statement from her co-

worker, John O’Neal, saying that he saw Ms. Weaver after the fall and that she was

not hurt.  The last issue is whether a car accident caused Ms. Weaver’s right

shoulder injury.  Ms. Weaver says she was not injured in the accident.  Additionally,

the car accident occurred on January 9, 2011.  This date is after Ms. Weaver’s MRI

showed right rotator cuff tear.  Ms. Weaver has provided a printout of her claim

information showing that the accident occurred on the 9th.  Based on the foregoing

information, Ms. Weaver has established by a preponderance of the evidence that

she sustained a compensable injury arising out of and in the course of employment.

Ms. Weaver seeks payment for her medical expenses caused by her injury.  She

also seeks temporary total disability benefits while she is unable to perform her job

duties at the Arkansas Department of Corrections.  Dr. Lipke, the physician who

performed her surgery in May 2011, initially gave Ms. Weaver a three month

healing period.  However, because of further complications, Ms. Weaver must

undergo another operation on Monday, July 18, 2011.   

The respondents contend that the claimant cannot prove by a

preponderance of the credible evidence, that she sustained a compensable injury

on or about October 15, 2010.  In the alternative, respondents contend that if

compensability is found, there was no formal notice until January 20, 2011. 
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The record consists of a one volume transcript of the October 20, 2011

hearing, consisting of the testimony of Mae Weaver and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1

(Medical Records 3/13/03 - 7/23/10);  Claimant’s Exhibit 2 (Medical Records

11/4/10); Claimant’s Exhibit 3 (Radiology Report); Claimant’s Exhibit 4 (Notes of Dr.

Maleki’s Nurse); Claimant’s Exhibit 5 (005 Incident Report); Claimant’s Exhibit 6

(Statement of Captain Beard); Claimant’s Exhibit 7 (Disciplinary Report - 2/9/11);

Claimant’s Exhibit 8 (Medical Record of Dr. Lipke - 4/11/11); Claimant’s Exhibit 9

(Addendum to Record of Dr. Lipke); Claimant’s Exhibit 10 (Physical Therapy Record

- Jim Murry); Claimant’s Exhibit 11 (Automobile Accident Claim Information);

Claimant’s Exhibit 12 (Statement of Mother’s Physician); Claimant’s Exhibit 13 (Shift

Logs); Claimant’s Exhibit 14 (Deposition of Cassandra Summers); Claimant’s

Exhibit 15 (Deposition of Marrett Lavett McClendon); Claimant’s Exhibit 16

(Deposition of John Henry O’Neal III); Claimant’s Exhibit 17 (Tower Photographs);

Claimant’s Exhibit 18 (East Tower Information); Respondents' Exhibit 1 (Medical

Records with Index); Respondents’ Exhibit 2 (Deposition of Charles Wayne

Ballard).  I have also blue-backed copies of the post-hearing briefs filed by the

claimant on October 28, 2011, and the respondents on October 25, 2011, which are

incorporated into the record of this proceeding.  At the hearing the respondents

objected to the introduction of the last sentence contained in the physician’s
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statement related to causation for lack of foundation.  The objection was sustained

and Exhibit 12 was admitted for the limited purpose of establishing the medical

condition of the claimant’s mother.    

STATEMENT OF CASE

The claimant, Mae Weaver, is employed by the Arkansas Department of

Correction as a Correctional Officer at Brickey, Arkansas.  She sustained an injury

on October 13, 2010, by pulling approximately 10 weapons while working in the

East Tower.  She explained that she first sought treatment from Dr. Kumar on

November 4, 2010. She had no injuries to her shoulder prior to October.  She

explained that she did not go to the doctor sooner because she believed the pain

would go away.  She did not discuss her job activities with Dr. Kumar because he

did not ask her how she was injured.  She testified that Dr. Kumar ordered a MRI

on January 4, 2011, of her shoulder which revealed a complete rotator cuff tear.

She explained that she was referred to Dr. Maleki for surgery on January 14, 2011.

At that time, she told the nurse that she had hurt her shoulder pulling guns up in the

tower on the job.  Weaver explained that she filled out an official Incident Report on

January 2, 2011.  She did not feel a report out sooner because she “was doctoring

on my own self” and did not know that it was as bad as it was.  After she had the

MRI and learned that she had a torn rotator cuff, she reported the incident to Major

Kelley.  She also testified that she reported the injury to her supervisor, Captain

Beard.  She sought medical treatment with Dr. Lipke on March 11, 2011.  She

denied that she injured her right shoulder in a fall as reflected in his report.  She
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explained that he had corrected his report to reflect her complaint of lifting the guns

to the guard tower.  She also testified that she told her co-workers about the

incident.

A statement of Captain Beard was offered by the claimant.   Captain Beard

recalled that the claimant had injured her arm and shoulder in an incident involving

an inmate.  She also recalled that in 2010, the claimant had notified her that she

could not pull the guns into the tower due to her previous arm injury.  She placed

her inside the next day, but subsequently reassigned her to the tower with no

further complaints.

The deposition testimony of Marett McClendon, Cassandra Summers, John

O’Neal, and Charles Ballard was also offered into evidence.  McClendon recalled

that in the last year, the claimant asked her to switch towers one day because the

guns were too heavy for her.  She did not tell her at that time that she had injured

her shoulder until sometime later.  Cassandra Summers testified that the claimant

told her to be careful because the guns might hurt her arm because it had hurt

Weaver’s arm, but could not recall when the statement was made.  John O’Neal

testified that the claimant never said anything to him about hurting her shoulder.

Ballard also testified that he did not recall the claimant mentioning a shoulder injury

from pulling up guns even though they rode to and from work together.  

Medical records reveal that the claimant first sought treatment on November

4, 2010.  In Dr. Kumar’s report, it is noted that the claimant was complaining of pain

in both shoulders with no trauma.  There is no history of a work-related injury noted
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in Kumar’s report.  On January 4, 2011, the claimant underwent an MRI of the right

shoulder.  The MRI revealed that she had a complete right rotator cuff tear with

supraspinatus retraction.  A review of the medical records reveal that the claimant

does not mention the “pulling up of guns” as a cause of her right shoulder problems

until January 14, 2011, three months after the alleged incident .  Dr. Maleki’s nurse

noted that Weaver reported that she worked in a tower and pulls up weapons by a

rope and “thinks this contributed to her problem.”   On January 14, 2011, Dr. Maleki

notes that Weaver reported left shoulder pain in the past few months, but right

shoulder problems for two years.  He noted that she had steroid injections a year

and a month ago.  Maleki recommended surgical repair of the right shoulder.  In the

incident report dated January 21, 2011, the claimant reported that “pulling the guns

up could be a contributing factor for my right shoulder pain . . .”  On March 11,

2011, the claimant was evaluated by Dr. Jay Lipke.  The patient history reflects that

she injured her right shoulder in a fall on October 1, 2010, with increasing

symptoms thereafter.  On May 4, 2011, she underwent right shoulder arthroscopy

with subacromial decompression followed by open rotator cuff repair.  On May 16,

2011, the claimant returned for post-surgical follow-up with Dr. Lipke.  In an

addendum to his report, Lipke noted that Weaver had decided to file a workers’

compensation claim.  He notes that she reported that she was lifting guns in the

tower in early October and felt something pull or tear in her right shoulder and that

he was in error in calling the injury secondary to a fall related trauma.  She related

that she reported the injury to her supervisor and had not been right since that time.
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He noted that “certainly a heavy lifting episode could cause a rotator cuff tear”.     

DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

In the instant case, the respondents contend that claimant’s right shoulder

problems were pre-existing and that she sought workers’ compensation benefits

only when it became apparent that she needed surgery.  They further contend that

her claim that she injured herself while pulling guns up in the tower is simply not

credible.  On the other hand, the claimant testified that she had complained about

the guns and had reported her injury to co-workers and supervisors.  She did not

file a claim or seek medical attention immediately because she thought she could
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take care of the pain herself and did not realize the full extent of her injury until the

MRI on January 4, 2011, which revealed a complete rotator cuff tear. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In addition to proving her injury by a preponderance of the evidence, the

claimant must establish the existence of the injury by medical evidence and

supported by “objective findings.”  See Ark. Code Ann. § 11-9-102(4)(D).  Objective

findings are those that cannot come under the voluntary control of the patient.  See

Ark. Code Ann. § 11-9-102(16)(A)(i).  The claimant must also prove that there is a

causal connection between the work-related accident and the injury.  Stevenson v.

Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  With respect to this

proof, the claimant must show that the “major cause” of the injury is the workplace.

When making this determination, the claimant does not receive the benefit of the
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doubt.  Ark. Code Ann. § 11-9-704(c)(4)(Supp. 1995); Glencorp Polymer Products

v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991).

In the present case, I find that the claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable right shoulder

injury.

Causation

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).
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Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty.

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 
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The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full
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Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the claimant was not diagnosed with a rotator cuff tear

until January of 2011, three months after the alleged incident at work,

notwithstanding examination and treatment from several doctors.  If a disability

does not manifest itself until many months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and the disability, the issue becomes one of fact upon which the



Weaver - G103215 - 15 -

Commission’s conclusion is controlling.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1961).

In the instant case, Dr. Kumar initial reports reflect that the claimant initially

reported bilateral shoulder problems with no trauma.  The only opinion offered by

the claimant is the “correction” by Dr. Lipke that the claimant may not have been

injured in a fall, but rather by heavy lifting at work.  However, the comments by Dr.

Lipke are based on the subjective complaints of the claimant and are speculative

at best.  Conjecture and speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991);

Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 15, 2010, when the claimant contends she sustained a

compensable shoulder injury.

3. Based on an average weekly wage of $773.33, the claimant would be

entitled to compensation rates of $516.00 for temporary total disability

benefits and $387.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.



Weaver - G103215 - 16 -

5. The claimant has failed to establish by a preponderance of the

evidence the elements of a compensable injury under the Arkansas

Workers’ Compensation Act.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

______________________________
BARBARA WEBB
Administrative Law Judge


