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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on June 12, 2012, in Little Rock, Pulaski County,
Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondents’ motion to dismiss for failure to prosecute.  A

hearing was conducted in this matter on June 12, 2012, in

Little Rock, Arkansas.  The respondents were represented by

Attorney Melissa Wood.  The claimant did not appear at the

hearing.  The record consists of the transcript of the

June 12, 2012, hearing and the exhibits contained therein.

DISCUSSION

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
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reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon.  Attorney Melissa Wood appeared at the

hearing on behalf of the respondents.

Although Betty Washington did not appear at the

hearing, I note that I set this matter for a hearing on the

pending motion to dismiss during a telephone conference with

Ms. Wood and Ms. Washington on May 21, 2012, after Ms.

Washington advised me that she would prefer to have the case

dismissed without prejudice to refiling rather than

proceeding to a hearing on the merits at this time. (R. Exh.

1 p. 8) In addition to providing Ms. Washington and Ms. Wood

the date and time of the hearing over the telephone on May,

21, 2002, I also sent to each of them by certified mail a

letter dated May 21, 2012, documenting our telephone

conversation and identifying the date, time, and address for

the hearing scheduled for June 12, 2012.  (R. Exh. 1 p. 8)

Issue 2: Dismissal For Failure To Prosecute

I find on this record that the claimant has chosen not

to prosecute her claim at this time.  As discussed above,

given the choice of proceeding to a hearing on the merits of

her claim for benefits, or having her claim dismissed

without prejudice to refiling, Ms. Washington indicated on
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May 21, 2012, that she would prefer to have her case

dismissed.  Between the date of the telephone conference and

the date of the hearing, Ms. Washington at no time contacted

my office to indicate that she had changed her mind, and Ms.

Washington did not appear at the hearing.  

Consequently, after considering the respondents’ motion

to dismiss for failure to prosecute, and the claimant’s lack

of objection thereto, I find that the respondents’ pending

motion to dismiss should be, and hereby is, granted.  This

dismissal shall be without prejudice to refiling within the

appropriate limitations period.

ORDER

For the reasons discussed herein, this claim is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


