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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F011975

SHIRLEY WALKER, EMPLOYEE CLAIMANT

UNITED CEREBRAL PALSY OF ARKANSAS  
EMPLOYER,                                        RESPONDENT NO. 1 
                                                   
GREAT RIVER INSURANCE CO.,
INSURANCE CARRIER                                RESPONDENT NO. 1

SECOND INJURY FUND                               RESPONDENT NO. 2 
                                  

OPINION FILED APRIL 26, 2012 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was pro se.  

Respondents no. 1 were represented by The Honorable Guy Alton
Wade, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 waived participation in the hearing.
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 26,

2012 in Little Rock, Arkansas.  A Prehearing Telephone Conference

was held in this matter on January 23, 2012.  A Prehearing Order

was entered on that same day.  This Prehearing Order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 
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     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The claimant was an employee of the respondent-employer

and sustained a compensable back injury on July 15, 2000.

3.  The claimant has received an 11% permanent partial

impairment rating to the body as a whole which has been accepted

and paid.

4.  Respondents no. 1 are continuing to pay for the

claimant’s athletic club membership.

5.  The Commission’s opinion of November 5, 2010 is the law

of the case.

By agreement of the parties, the issue to be litigated at the

hearing was as follows: whether the claimant is entitled to

additional medical treatment by Dr. Kevin Collins. 

     The claimant’s and respondents no.1 s’ contentions are set 

out in their responses to the Prehearing Questionnaire and/or the

hearing transcript.  Said stipulations are hereby incorporated

herein by reference.              

The documentary evidence submitted in this case consists of

the transcript of the March 26, 2012 hearing, and the exhibits

contained therein. 

     The following witness testified at the hearing: the 

claimant.  

                           DISCUSSION
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    This claim has been the subject of previous hearings.  A

hearing was held in this matter on December 9, 2005. An

administrative law judge’s opinion was rendered on March 9, 2006.

The respondents filed an appeal from this decision to the Full

Commission. In an opinion dated January 8, 2007, the Full

Commission affirmed and adopted the administrative law judge’s

decision. No further appeals were taken from this decision.

Therefore, said decision is the law of the case.  An extensive

review of the facts of this case is found in the March 9, 2006

opinion.  In addition to this, a hearing was also held on September

27, 2010.  An opinion was filed on November 5, 2010.  No appeals

were taken from this decision.  The parties have stipulated that

the Commission’s opinion of November 5, 2010, is the law of the

case.

    Since this time, respondents no. 1 have controverted the

claimant’s entitlement to additional medical benefits, in the form

of continuing treatment from her treating physician, Dr. Kevin

Collins.  

     At the time of the hearing, the claimant was forty-seven 

years of age.  The claimant essentially testified that she 

currently works as a substitute teacher for the school district.

Occasionally, the claimant works as an overnight caregiver.  

    Prior to this, the claimant worked at the Arkansas State

Hospital for ten years.  She last worked for the State Hospital in
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2010.  The claimant verified that she was discharged from there due

to sleeping on the job.  As of the date of hearing, the claimant

was drawing unemployment benefits.  

   The claimant essentially testified that she sustained a

compensable injury to her lower back on July 15, 2000, while

working for United Cerebral Palsy.  

     Upon questioning concerning the current condition of her 

back, the claimant explained:

A I still have chronic pains.  I was having muscle spasm.
I'm only sleeping three to four hours, and sometime three
hours, because I wake up in the middle of the night, or
anytime, you know, with the pain.  So it's non-stop.  It's
not, you know, I just -- my sleeping habit is not so good.

Q Okay.  At the time that you were discharged from the
State Hospital, what medications were you taking?

A Zanaflex.  I can't think of the --

Q Flexeril?

A Yes, it was three of them then, plus I was on sleeping
pills to make me sleep.

Q And who prescribed those medications for you?

A Dr. Mocek and Dr., well, you know, Kevin Collins, too.

     The claimant has seen several doctors over the years for 

her compensable back injury.  However, the claimant verified that

her current treating physician is Dr. Collins.  She testified that

she last treated with Dr. Collins on July 18, 2011.  The claimant

further testified that the respondents refused to pay for this

visit, and the medications that he prescribed for her.  
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     Under further examination, the claimant stated:

Q Okay.  What's a typical day like for you, Ms. Walker?

A Pain.  I'm always constantly in pain, but I try not to --
I'm always trying to be happy, but sometimes, you know, it
gets me down.  But, you know, when I work out, it relieves a
little stress, but it don't relieve all the pain.  It makes me
want to get up and go.  I'm always a hard worker.  I work all
the time, you know, I like keeping myself busy to keep from
thinking of the pain.  I go to church, you know, that's one of
my stress relievers, because I do believe in God.  And I do
believe, you know, in healing, you know, but I do whatever I
can to keep from stressing over the situation.  I do have my
ups and downs, but, you know, I will still go on, you know,
with the pain.

     With respect to her health/athletic club membership, the 

claimant testified that she goes at least three days a week.  The

claimant testified that she is asking that she be allowed to

continue treating with Dr. Collins and get back on her medication.

However, the claimant testified that at the athletic club, she is

able to do water aerobics.  This helps relieve her muscle spasms

and chronic pain.        

     On cross examination, the claimant admitted to first seeing

Dr. Collins as a result of a Change of Physician Order dated

February 2, 2001.  The claimant further admitted to changing her

treatment from Dr. John Wilson to treat with Dr. Collins.  She

verified that she underwent initial evaluation with Dr. Collins on

March 5, 2001.  The claimant continued treating with Dr. Collins,

and he provided her with physical therapy treatment at Touchstone

Physical Therapy.  The claimant followed-up with Dr. Collins on May

21, 2001.  She then continued with physical therapy through May and
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June of 2001.  Her next follow-up visit with Dr. Collins was on

June 28, at which point, Dr. Collins sent the claimant for four

more visits of physical therapy.  After this, the claimant next saw

Dr. Collins on July 16, 2001.  The claimant did not see Dr. Collins

again until July 19, 2005, which was almost four years to the day

later.

     At that time, Dr. Collins pronounced the claimant to be at

maximum medical improvement.  Dr. Collins also gave her an 11%

impairment rating.  The claimant admitted that she began receiving

payments toward this rating.  The claimant did not see Dr. Collins

again until April 4, 2011.

    The claimant denied that Dr. Mocek refused to treat her.

Instead, the claimant stated that he referred her back to Dr.

Collins.  According to the claimant, Dr. Mocek did not wish to deal

with the workers’ comp situation.  As a result, Dr. Mocek referred

the claimant back to her regular doctor.

    With respect to the gap in treatment with Dr. Collins, the

claimant explained:

Q July of 2005 until April of 2011, you did not see Dr.
Kevin Collins at anytime, did you?

A Because I was seeing Dr. Mocek.

Q I understand, but you did not, did you?

A I didn't see him, because I was being treated by Dr.
Mocek.

    A review of the medical evidence of record demonstrates that 
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on June 1, 2010, the claimant saw Dr. Christopher Mocek for follow-

up of her complaints of pain in the lower back.  He wrote, in

relevant part:

HISTORY OF PRESENT ILLNESS: She returns for followup of the
pain that she has in the low back and she also complains of
“spasm” all over her body.  She still has some difficulty
sleeping and he is awakened due to her pain.  The workouts
that [sic] has been doing at the gym do seem to help and she
would like to be allowed to continue, even though the exercise
does not completely resolve her back pain.  We have not
written medications since 2009 but she is now requesting that
the rewrite the medication since she is not working all of the
time.  She is now drawing her unemployment and she works
parti-time at the school as a substitute teacher.  She does
complain of sexual dysfunction but this due to the back pain.
Her last UDS was 5-29-09 and was consistent with her listed
medications.

                                *****

EXAM
.... Examination of the lumbar spine shows paraspinous
tenderness both sides.  There is no SI joint pain.  There is
pain with rotation to the right and left with extension. 

                                *****

MEDICAL DECISION MAKING: We will give her a prescription to be
able to continue her workouts at the gym. We discussed
possibly performing a repeat RF on the lumbar spine, but when
we looked back in the record, she did not obtain any lasting
relief with the RF procedure that was performed in the past.
We will give her a trial of the flector patch to try an anti
inflammatory patch.

ASSESSMENT:
722.52-Degenerative Disc Disease Lumbar
722.10-IDD/HNP Lumbar
724.2 Low Back Pain
721.3-Spondylosis, Lumbar

    On April 4, 2011, the claimant saw Dr. Kevin Collins due to a

chief complaint of “L-3, 4, L-4,5 herniated disc s/p surgery of the
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right lower extremity with herniation.  She also had arthroscopic

discectomy on 10/27/04.”  Dr. Collins’ assessment and plan:      

1) She has an L-3, 4, L-4, 5 disc surgery with lower extremity
radiculopathy and chronic pain.  She has been treated with
non-addictive pain medication.  We will continue all those for
now.

2) Continue with her program at the health club [sic]

3) Follow up every three months.

     The claimant returned to Dr. Collins on July 7, 2011:

SUBJECTIVE: Ms. Walker was last seen on 04/04/11.  At that
time, she had a herniated disc, s/p surgery and was sent to me
by Dr. Mocek.  She was taken[sic] Flector Pathches, Ultram ER,
Zanaflex and Trazadone.  I had recommended that she continue
with her health club membership and that she stay on her
medications.  Apparently, worker’s [sic] compensation had
other plans for her and decided not to fill anything.  Her
pain level has increased since she has not been able to get
all of her medications.

OBJECTIVE:

     BP-161/103, recheck at 137/87. Pulse-68 Respirations-18.

We were in the process of evaluating her.  She was moving on
the exam table, stood up a little bit and lost her balance,
falling to the right with enough force to hit her head on the
drawer.  I was able to catch her then.  She remained focused
but her eyelids twittered for a while.  We laid her back down.
She never lost consciousness and had no vomiting.  She did
have a little bit of nausea but doesn’t have any significant
depression of her skull.  She is falling out of her chair a
bit now.  She is responsive but doesn’t feel well.  She has
had no seizure activity though she does have some frothiness
from her mouth to the right but she could localize without
difficulty.

ASSESSMENT &PLAN:

1)  I strongly recommend that she continue on her medications
as well as her gym routine.  She says she has two           
medications that they will not let her refill which I do    
not understand.
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2) I will have her lie down for five minutes and then repeat
her blood pressure.

3) I will continue to follow her at three months intervals.

4) I will send her to the emergency room for further
evaluation.  I recommend an CT scan of her head to rule out a
bleed. 

             
     Dr. Collins wrote the following on December 5, 2011:

RE: Shirley Walker

TO WHOM IT MAY CONCERN:

The above name patient has been under my care since 2001 for
treatment of low back pain.

She has been undergoing an exercise program at the North
Little Rock Athletic Club to help strengthen her back and to
try to help reduce her pain.

It is my opinion that she be allowed to continue this program.

     At the request of respondents no. 1, Dr. Earl Peeples reviewed

the claimant’s medical records for the purpose of addressing

whether or not she should continue to receive medication, gym

membership and massage due to her work incident of 2000. In a

written report dated March 12, 2012, Dr. Peeples stated, in

relevant part,“No additional medical testing or treatment is

necessary for the administratively determined back injury of 2000.”

Dr. Peeples stated that his opinions were based on the medical

information in the form of medical records provided to him, and

within a reasonable degree of medical certainty.      

                         ADJUDICATION 

Medical Treatment
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    In the present matter, the claimant is now asserting her

entitlement to additional medical benefits from Dr. Collins. 

      An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee. Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

      A claimant may be entitled to ongoing medical treatment 

after her healing period has ended, if the medical treatment is

geared toward management of the claimant’s compensable injury.

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W. 2d 845

(1983).  

      On July 15, 2000, the claimant sustained a compensable 

injury to her low back as she attempted to lift a patient from a

wheelchair.  The claimant is at maximum medical improvement for her

compensable injury.  On July 19, 2005, Dr. Collins assessed the

claimant with an 11% impairment to the body as a whole for her

compensable back injury, which has been accepted and paid by

respondents no. 1.  As of the date of the most recent hearing,

respondents no. 1 continued to pay for the claimant’s athletic club

membership.

      A review of the record demonstrates that despite three 

back surgeries, two levels, and extensive conservative treatment,

the claimant has continued with ongoing chronic back pain since her

work-related incident.
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     The claimant credibly testified that since her compensable 

back injury, she has suffered from constant back pain and muscle

spasms.  She testified that although her symptoms are relieved by

water aerobics, this activity does not relieve all of her pain.

The claimant’s testimony is corroborated by the medical evidence.

     During the September 27, 2010 hearing, the claimant denied 

any prior problems or having undergone any treatment for her back

prior to her compensable incident.  She also denied having suffered

any type of injury to her back since this time.   

     Despite the persistent nature of the claimant’s symptoms 

since her compensable incident, she has continued to work.  As of

the date of the hearing, the claimant worked as a substitute school

teacher and as an overnight caregiver. 

    On July 7, 2011, Dr. Collins recommended that the claimant

continue with her health club membership and that she stay on her

medications.    

     Therefore, in light of the expert opinion of the claimant’s

treating physician, Dr. Collins, the chronic and persistent nature

of the claimant’s symptoms since her compensable incident despite

three surgeries and other extensive conservative treatment, the

lack of any prior back problems, and because there has been no

subsequent independent intervening incident, I find that the

medical services provided to the claimant and recommended by Dr.

Collins are necessitated by her compensable injury and reasonable

in that this treatment is geared toward management of her chronic

pain and other symptoms from her injury. 
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     In sum, I find that the claimant proved by a preponderance 

of the evidence of record that she is entitled to additional

reasonably necessary medical treatment for her compensable back

injury of July 15, 2000, under the care of Dr. Collins.

     While I realize that Dr. Peeples opined on March 12, 2012

that no additional medical testing or treatment is necessary for

the claimant’s administratively determined back injury of 2000,

minimal weight has been attached to this opinion, in light of the

persistent nature of the claimant’s back symptoms since her work

incident, the lack of any prior back problems, and because there

has not been an independent intervening cause.  

           FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The claimant was an employee of the respondent-employer
          and sustained a compensable back injury on July 15, 2000.

3.  The claimant has received an eleven (11) percent
         impairment rating to the body as a whole, which has been
         accepted and paid.

4.  Respondents no. 1 are continuing to pay for the claimant’s
         athletic club membership.

5.  The Commission’s opinion of November 5, 2010, is the law
         of the case.

6.  The claimant proved by a preponderance of the evidence 
          her entitlement to additional medical treatment under the
         care of Dr. Collins.
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                              AWARD

      Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH 
    


