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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 7, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 24, 2011.  The

following stipulations were submitted by the parties either

in the Prehearing Order or at the start of the hearing, and

are hereby accepted:

1. The employee-employer-insurance carrier
relationship existed on April 17, 2006.

2. The claimant’s average weekly wage was $953.49
which entitled him to compensation rates of
$488.00/$366.00.

3. The claimant reached maximum medical improvement  
and the end of his healing period on March 27,
2008.
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4. The claimant has been assigned a 37% anatomical
impairment rating to the right upper extremity
which Respondent No. 1 has accepted and paid.

5. The claimant sustained an admittedly compensable
right elbow injury on April 17, 2006.

6. Respondent No. 1 controverts the claimant’s
request for permanent impairment or permanent
disability benefits in excess of the 37% permanent
impairment rating that has been accepted and paid.

7. Respondent No. 1 controverts their liability for
any benefits for what is now contended to be a 54%
impairment rating assigned to the body as a whole.

 
The issues identified in the Prehearing Order or in a

June 4, 2012, telephone conference are as follows: 

1. Did the claimant sustain reflex sympathetic
dystrophy (RSD) as a compensable consequence of
his admittedly compensable right elbow injury?

2. If so, did the claimant sustain compensable
anatomical impairment as a result of that RSD?

3. If so, what is the claimant’s appropriate rating
for RSD under the AMA Guides 4th Edition?

4. If he sustained an ascertainable degree of
compensable impairment due to RSD, is the claimant
entitled to benefits for permanent and total
disability or wage loss in excess of his
anatomical impairment?

5. The claimant objects to the respondents taking Dr.
Ackerman’s deposition and objects to the
admissibility of Dr. Ackerman’s reports and his
deposition testimony.

6. Future medical for RSD, if the claimant has
sustained compensable RSD.

7. Respondent No. 1’s liability for a 54% impairment
rating assigned to the body as a whole.

In addition, the claimant has raised numerous

evidentiary objections, most of which are specifically
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addressed herein.

The record, except to the extent that certain proffered

evidence is excluded in the findings herein, consists of the

following separately bound volumes: 

Volume 1-3: The one-volume transcript of the August 7, 2012,
hearing, and the two-volume exhibit binder from that
hearing.

Volume 4:   The transcript of the July 31, 2012, prehearing
telephone conference. (Comm. Exh. 3)

Volume 5:   Dr. Collins’ deposition taken April 19, 2012.
(Jt. Exh. 1)

Volume 6:   Dr. Collins’ deposition taken July 12, 2012.
(Jt. Exh. 2)

Volume 7:   DeWayne Guice’s deposition taken July 12, 2012.
(R. No. 1 Exh. 4)

Volume 8:   Heather Taylor’s deposition taken May 24, 2010.
(R. No. 1 Exh. 5)   

Volume 9:   Ray Walker’s deposition taken September 9, 2009.
(R. No. 1 Exh. 6)   

Volume 10:  Dr. William Ackerman’s deposition taken
April 16, 2012. (R. No. 1 Exh. 7)

Volume 11:  Mark Sanders’ deposition taken July 12, 2012.
(R. No. 1 Exh. 8) 

Volume 12:  Respondents’ Evidentiary Brief filed August 10,
2012, and Claimant’s Reply filed August 27, 2012, which I
have bound together as one volume.

DISCUSSION

Part 1: Overview

The claimant fell off of a loading dock and sustained

an admittedly compensable injury on April 17, 2006.  

Prior to that fall, Mr. Walker drove trucks for

Fresenius delivering dialysis solutions to the homes of
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patients in Arkansas and some surrounding states.  Prior to

driving for Fresenius, Mr. Walker drove trucks for other

companies, worked for a period for the United States Postal

Service, and worked for a period as a janitor for the Little

Rock School District.  

Mr. Walker was 48 years old when he fell on April 17,

2006.  The work histories that Mr. Walker provided at the

hearing and in his deposition appear to indicate that he has

never worked for any one employer for at least five years.

Mr. Walker was initially treated after his fall at St.

Vincent Hospital for neck and right shoulder complaints on

April 17, 2006.  X-rays did not identify any acute fractures

or a dislocation, and Mr. Walker was released that day to

return to work in two days with no restrictions. (C. Exh. 1

p. 2-17) However, in follow up at the St. Vincent Family

Clinic, Mr. Walker was advised to remain off work due to

ongoing problems with right shoulder trauma, and Mr. Walker

was referred to an orthopedist, Dr. Ethan Shock. During the

course of Dr. Shock’s treatment, Mr. Walker reported right

wrist pain and left elbow pain.  Based on the results of

diagnostic tests to Mr. Walker’s left elbow, right shoulder,

and right wrist, and obvious swelling in Mr. Walker’s right

wrist, Dr. Shock delayed prescribing any physical therapy to

treat Mr. Walker’s right shoulder, and Dr. Shock referred

Mr. Walker to Dr. Jeanine Andersson to immediately treat the
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1Dr. Andersson’s records before September 27, 2006,
indicate that Dr. Andersson was evaluating Mr. Walker for
left elbow symptoms.  However, Dr. Andersson’s reports on
and after September 27, 2006, consistently indicate that the
osteophyte removed on September 27, 2006, was taken from the
patient’s right elbow.

abnormalities in Mr. Walker’s right wrist. (C. Exh. 1 p. 21-34)

After additional diagnostic testing, Dr. Andersson

performed surgery to Mr. Walker’s right wrist and right

elbow1 on September 27, 2006.  At the elbow, Dr. Andersson

removed an osteophyte (bone spur) from the olecranon

process.  At the wrist, Dr. Andersson performed a scaphoid

excision with four-corner arthrodesis to treat a chronic

scaphoid nonunion advanced collapse (SNAC) wrist likely

aggravated by the fall in April. (C. Exh. 1 p. 35-46)

In post-surgical follow-ups, Dr. Andersson recorded

that Mr. Walker could fully extend his fingers but that Mr.

Walker stated that he could not make a loose fist.  Dr.

Andersson indicated on November 13, 2006, that passively Mr.

Walker could make a full fist and that his examination with

diversion was inconsistent. (C. Exh. 1 p. 51) 

On December 11, 2006, Dr. Andersson recommended a bone

scan to rule out reflex sympathetic dystrophy in Mr.

Walker’s right arm.  A bilateral triple phase bone scan

performed on January 11, 2007, was interpreted as positive

for right reflex sympathetic dystrophy by radiologist

Reginald Pareja.  When Dr. Andersson removed Mr. Walker’s

post-surgical cast on January 15, 2007, his right hand was
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globally swollen, and Dr. Andersson referred Mr. Walker to

Dr. Reginald Rutherford for treatment of reflex sympathetic

dystrophy. (C. Exh. 1 p. 52-58)

Dr. Rutherford’s initial examination in January of 2007

indicated contactual hypersensitivity, diffuse hand swelling

and loss of range of motion of all digits in Mr. Walker’s

right hand.  Dr. Rutherford concurred with the diagnosis of

reflex sympathetic dystrophy.  Mr. Walker began a course of

conservative treatment that included medication and stellate

ganglion blocks. (C. Exh. 1 p. 60-61)

An electrodiagnostic study performed later in January

of 2007 indicated severe changes in the median and ulnar

nerves in Mr. Walker’s right arm.  An MRI indicated no

masses compressing the nerves, and Dr. Andersson’s

differential diagnosis was either severe nerve impingement

from swelling from reflex sympathetic dystrophy or a

diabetic infarction of vasculature supplying the nerves or

some other unknown cause. (C. Exh. 1 p. 60-65)

Oddly, when Dr. Andersson’s office made numerous

attempts to contact Mr. Walker to perform urgent surgery for

the severe nerve compression, Mr. Walker did not return

their calls. (C. Exh. 1 p. 56) Dr. Andersson eventually

performed a release of the Guyon canal and the carpal tunnel

in Mr. Walker’s right wrist on March 14, 2007, as a result

of intraoperative findings of severe compression of both the

median and ulnar nerves. (C. Exh.1 p. 73-74) 
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The swelling was significantly decreased when Dr.

Andersson examined Mr. Walker two weeks after surgery. (C.

Exh. 1 p. 79) A repeat nerve conduction study performed on

April 29, 2007, indicated improvement overall in Mr.

Walker’s neurological status.  However, Mr. Walker was

refusing to attend his prescribed therapy, and Mr. Walker

requested OxyContin for pain control which Dr. Andersson

refused to prescribe. (C. Exh. 1 p. 81)

Mr. Walker continued with his prescribed stellate

ganglion blocks for diagnosed reflex sympathetic dystrophy,

and a pain management specialist, Dr. Michael Stone,

reported from his examination on June 4, 2007, that Mr.

Walker at that time had edema in his right hand and

allodynia (pain from non-noxious stimulus) at the wrist and

in all fingers. (C. Exh. 1 p. 84-90)

On June 7, 2007, Dr. Rutherford cancelled Mr. Walker’s

last remaining stellate ganglion block due to lack of

efficacy from the previous blocks performed.  Dr. Rutherford

opined that Mr. Walker has psychological factors affecting

his poor response to treatment.  Dr. Rutherford recommended

a psychological evaluation, but released Mr. Walker from his

care for lack of anything else to offer Mr. Walker. (C. Exh.

1 p. 93)

On June 22, 2007, Dr. Andersson indicated that recent

CT scan testing grossly indicated that the fusion block in

Mr. Walker’s wrist was completely healed.  Mr. Walker
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insisted to Dr. Andersson that he could not make a fist. 

However, Dr. Andersson documented in her report that the MP

and PIP flexion creases in Mr. Walker’s right hand were

intact, consistent with finger motion through the first two

joints in each finger, but that the DIP joint finger creases

were absent, consistent with a lack of use of the outer

joint of each finger.  Dr. Andersson assessed Mr. Walker in

part with poor patient compliance and ordered a functional

capacity evaluation to assess Mr. Walker’s overall

participation in his improvement and care. (C. Exh. 1 p. 94)

Charles Davidson, a Senior Disability Analyst certified

by the American Board of Disability Analysts, performed the

functional capacity evaluation and reported that Mr. Walker

gave an unreliable effort based on the low number of

consistency measures documented within expected limits. 

Specifically, Mr. Davidson also reported that Mr. Walker did

not put forth consistent effort during his evaluation,

exhibited multiple signs of self-limiting behavior,

magnification of symptoms, and refusal to attempt numerous

tests.  Mr. Walker reported to Mr. Davidson that he had no

range of motion in his right wrist or any of the fingers in

his right hand, but during grip strength testing, Mr.

Davidson observed Mr. Walker flexing his wrist and his

fingers at the MP and PIP joints.  Mr. Davidson documented

that Mr. Walker on several occasions complained of level 8
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pain then immediately yawned as if he were about to fall

asleep. (C. Exh. 1 p. 96-111)

After reviewing the functional capacity evaluation

report and examining Mr. Walker on July 16, 2007, Dr.

Andersson did not recommend any further intervention for Mr.

Walker based on his not actively participating in his

overall care, based on a history of poor compliance, and

based on inconsistencies in his examination.  Dr. Andersson

stated in part that, given Mr. Walker’s current subjective

complaints, Mr. Walker should not use his right upper

extremity.  (C. Exh 1 p. 113)

Five months later, on December 14, 2007, Dr. Andersson

signed a release for Mr. Walker to return to work with the

restriction of permanent loss of use of his right hand.  (C.

Exh. 1 p. 121) Three months after that, on March 27, 2008,

Dr. Andersson issued an impairment rating for Mr. Walker of

37% to the right elbow and 0% for the right wrist.  Dr.

Walker did not rate the right hand based on Mr. Walker’s

inability to complete the required range of motion exercises

for his right hand. (C. Exh. 1 p. 122) One and one-half

years later, Dr. Andersson clarified for the claimant’s

attorney why she rated the elbow only:

I received your request for additional impairment in
regards to Mr. Ray Walker’s RSD.  As you know, I last
evaluated Mr. Walker back on July 16, 2007.  The
patient was noncompliant with his care at that point
and was scheduled for his final impairment rating for
his injury on the right upper extremity.  At that
juncture the patient was nonparticipatory with the
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impairment rating for the right upper extremity and
therefore a full impairment was not able to be
rendered.  Based on the limited data available at his
impairment rating back on March 24, 2008 I cannot with
any reasonable degree of medical certainty issue any
further impairment to Mr. Walker based upon the data
that I had at the time of his original impairment
rating.  Therefore, the impairment of 37% of the right
elbow and 37% impairment of the right upper extremity
stands.

Mr. Walker came under the care of a primary care

physician, Dr. Lee Walker, in March of 2009.  (C. Exh. 1 p.

123)  

The parties took the claimant’s deposition on

September 9, 2009.  Mr. Walker testified in part at that

time, consistent with his report in prior and subsequent

medical records, that he cannot move the fingers of his

right hand.  Mr. Walker testified that his right arm does

not work. (R. Exh. 8 p. 30) 

Dr. William Ackerman performed a one-time evaluation of

Mr. Walker on May 22, 2010.  At that time, Mr. Walker again

indicated that he cannot use his right arm or move his

fingers.  Mr. Walker also indicated that he has difficulty

walking due to numbness in his feet caused by diabetic

neuropathy, and that he is unable to drive a vehicle. (R.

No. 1 Exh. 2 p. 42) Dr. Ackerman’s report states that Mr.

Walker has no strength in his right hand. (R. No. 1 Exh. 2

p. 49)

Dr. Ackerman concluded that Mr. Walker did not have the

necessary signs and symptoms of reflex sympathetic dystrophy
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when Dr. Ackerman saw Mr. Walker, and that Mr. Walker

appeared to have sympathetically independent pain at the

time that Mr. Walker was previously given stellate ganglion

blocks. (R. No. 1 Exh. 2 p. 44, 49) However, Dr. Ackerman

also indicated that Mr. Walker is not expected to regain

function of his right hand. (R. No. 1 Exh. 2 p. 51)

The respondents had Mr. Walker placed under video

surveillance for short periods in July of 2009, June of

2010, August of 2010, and April of 2012.  Based on a review

of surveillance video taken in June of 2010, Dr. Ackerman

concluded in a report dated August 12, 2010, that Mr. Walker

does have use of his right hand and right arm, has no

significant shoulder impairment, and could return to work if

he did not have to lift heavy objects. (R. No. 1 Exh. 2 p.

53) Based on a review of additional surveillance video taken

in August of 2010, Dr. Ackerman opined in a report dated

September 7, 2010, that Mr. Walker demonstrated normal range

of motion of both upper extremities. (R. No. 1 Exh. 2 p. 54)

The claimant received a change of physician to Dr.

Kevin Collins in March of 2011.  Dr. Collins recorded a

history of Mr. Walker’s right arm being non-functional at

this point. (R. No. 1 Exh. 2 p. 55) Dr. Collins examined Mr.

Walker’s hand and indicated that Mr. Walker has notable

sausaging of his fingers with dystrophy that looked like

end-stage reflex sympathetic dystrophy which is quite

painful to palpation. (R. No. 1 Exh. 2 p. 56) Dr. Collins
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ultimately assigned Mr. Walker a 90% upper extremity

impairment equivalent to a 54% impairment to the whole body.

(R. No. 1 Exh. 2 p. 60) Dr. Collins later watched

surveillance video and testified that the 23 minutes of

surveillance video that Dr. Collins watched did not change

the 54% impairment rating to the whole body that Dr. Collins

gave to Mr. Walker. (Jt. Exh. 2 p. 44) 

Part 2: Evidentiary Errors:

A.  Claimant’s Exhibit 1 (Medical Reports).

Claimant’s medical exhibit contains the following three

errors or likely errors.  First, pages 18-20 are indexed as

treatment provided on April 17, 2006, however, the date of

the therapy note is actually August 23, 2007.  

Second, Dr. Jeanine Andersson’s chart note at page 56

is dated January 12, 2007.  However, the note’s purported

dictation date is February 12, 2007, and the note describes

some events that occurred after January 12, 2007, but before

February 12, 2007.  Thus, the note should probably have been

dated February 12, 2007, not January 12, 2007.  

Third, Dr. Robert Powers’ procedure note on page 88 is

not for treatment provided to Mr. Walker, but instead

treatment provided to a different patient.

B.  Respondent No. 1’s Exhibit 8.

Respondent No. 1 submitted at the hearing as

Respondents’ Exhibit No. 8 what now appears to be the

original bound transcript and exhibits from the July 12,
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2012, oral deposition of private investigator Mark Sanders

and a photocopy of the deposition tucked into the front

cover of the original.  The exhibit label is attached to the

first page of the photocopy, and the photocopy has been left

inside the front page of the original transcript. 

Part 3: Evidentiary Objections: 

The claimant has filed three documents containing a

total of approximately 25 evidentiary objections regarding 

the admissibility of surveillance video, a purported failure

to identify through discovery the names of neighbors talked

to during surveillance, and the admissibility of Dr.

Ackerman’s testimony and written reports after the

respondents sent to him surveillance video to review.  The

claimant has also objected to the admissibility of his own

pre-hearing deposition and to the admissibility of Heather

Taylor’s reports and pre-hearing deposition under

circumstances where the respondents did not produce Ms.

Taylor as a witness to present live testimony at the

hearing.  

A.  Motion to Quash filed January 14, 2011.

In January of 2011, Mr. Buckalew filed a Motion to

Quash the taking of Dr. Ackerman’s deposition and to exclude

from evidence any opinions of Dr. Ackerman contained in

written reports because of alleged ex parte contact that the

respondents had with Dr. Ackerman during the summer of 2010.
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The sequence of events at issue included the following.

Dr. Ackerman examined Mr. Walker on May 22, 2010, and wrote

an “Independent Medical Evaluation” report dated June 8,

2010, concluding in part that Mr. Walker did not have RSD,

but also stating in part that Mr. Walker “related to me that

he cannot use his right arm or move his fingers.” (R. No. 1

Exh. 2 p. 42, 51) After the June 8, 2010, report was

prepared, the respondents had Mr. Walker placed under video

surveillance by private investigators, first on June 19,

2010, on June 20, 2010, and on June 26, 2010, and later on

August 7, 2010, and on August 14, 2010.  Someone (likely

either an insurance adjuster or an attorney) sent the two

sets of video to Dr. Ackerman to review, and Dr. Ackerman

issued supplemental opinions on August 12, 2010, and

September 7, 2010, relying in large part on what he observed

on the surveillance video. (R. Exh. 12 p. 53-54)

In his 2011 Motion to Quash Dr. Ackerman’s deposition,

Mr. Buckalew made the following arguments: (1) An employer

may only participate in an independent medical examination

by utilizing a second physician paid for by the respondents,

pursuant to Ark. Code Ann. § 11-9-511 (Comm. Exh. 2 p. 23);

(2) The respondents communicated with Dr. Ackerman ex parte,

and the ex parte communication of the respondents with Dr.

Ackerman denied the claimant his rights and protections

under Ark. Code Ann. § 11-9-511, usurped the authority of

the Commission to control its independent medical
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examination proceedings, tainted the integrity of the

independent examination process, thwarted the cost

containment purposes of Commission Rule 099.30, and denied

the claimant equal treatment with similarly situated

claimants with respect to independent medical examinations

(Comm. Exh. 2 p. 25).  

B.  Motion to Exclude and Brief in Support              
         filed July 30, 2012.
   

In his Motion to Exclude and Brief in Support filed on

July 30, 2012, Mr. Buckalew raised or renewed approximately

sixteen evidentiary objections to the surveillance video

offered into evidence by the respondents.  These objections

include: (1) The Arkansas licensure of private investigator

Mark Sanders is unknown (C. Exh. 2 p. 2); (2) Mr. Sanders’

employer, Robert N. Dani, Inc. is not authorized to conduct

business in the State of Arkansas (C. Exh. 2 p. 2); (3) Mr.

Sanders entered Mr. Walker’s property and attempted to

contact Mr. Walker when Mr. Sanders’ employer and CNA knew

that Mr. Walker was represented by counsel and without

asking counsel’s permission (C. Exh. 2 p. 4); (4) Fresenius

has not identified through discovery the names of neighbors

that Mr. Sanders talked to even though they are persons with

knowledge and potential witnesses (C. Exh. 2 p. 4); (5)

Robert N. Dani, Inc. never produced the original videotapes

for inspection (C. Exh. 2 p. 5); (6) Without a live cross-

examination of Mr. Sanders at the hearing, the extent of
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what Mr. Sanders captured on video remains unanswered (C.

Exh. 2 p. 5-6); (7) The best evidence rule and A.R.E. Rule

1002 both require the original videotapes in evidence (C.

Exh. 2 p. 6); (8) Video DVDs are not admissible forms of

photographic evidence under A.R.E. 1001(2) (C. Exh. 2 p. 6);

(9) Fresenius or its agents improperly distributed to Dr.

Ackerman ex parte edited video clips provided by Robert N.

Dani, Inc. to Fresenius (C. Exh. 2 p. 6-7); (10) Fresenius

improperly engaged private investigator DeWayne Guise to

place Mr. Walker under surveillance at a time in 2012 when

the Commission extended the parties additional time for

settlement negotiations (C. Exh. 2 p. 8); (11) Mr. Guice’s

company is not authorized to conduct business in Arkansas

(C. Exh. 2 p. 8); (12) Mr. Guise’s transmittal letter

contains opinions and errors and requires a live cross-

examination (C. Exh. 2 p. 9-10); (13) Mr. Sanders was

compelled under A.R.C.P Rule 16 and 34, as adopted by the

Commission for discovery through Commission Rule 099.16, to

provide Mr. Walker notice prior to going onto his land for

the purpose of making video (C. Exh. 2 p. 15-16); (14) The

video is not admissible as relevant evidence on the

existence or extent of Mr. Walker’s injury because the video

does not constitute objective and measurable findings, and

the Commission may only consider as evidence objective and

measurable findings (C. Exh. 2 p. 19-21); (15) The videos

are misleading in creating the impression that Mr. Walker



17RAY WALKER - F604962

engaged in constant activity during the surveillance period,

and this misleading nature outweighs their probative value

(C. Exh. 2 p. 22); (16) Since Mr. Walker’s testimony is not

an objective and measurable finding and is therefore

immaterial to the issue of the existence and extent of his

impairment, any attempt to impeach his immaterial testimony

with video would amount to an impermissible impeachment on

an immaterial matter. (C. Exh. 2 p. 25-26)  

C.  Claimant’s (Post-Hearing) Reply to Respondent’s     
     Hearing Evidentiary Brief filed August 27, 2012.   
  
     The respondents filed a hearing brief essentially

arguing that Dr. Ackerman was no longer a court-appointed

and authorized treating physician when the respondents

contacted him by letter dated July 8, 2010, but had instead

been retained by respondents as a medical expert. (R.

Hearing Br. p. 2)

     In his post-hearing brief purportedly filed to reply to

the respondents’ evidentiary brief regarding Dr. Ackerman’s

status, Mr. Buckalew argued (1) Dr. Ackerman’s intentional

destruction of medical records denied Mr. Walker his due

process right to cross-examination and requires exclusion of

Dr. Ackerman’s reports and testimony (C. Reply Br. p. 1);

(2) Dr. Ackerman’s viewing the surveillance video has not

been established as a diagnostic methodology that the

medical profession recognizes as scientifically reliable for

rendering expert opinion on the existence or extent of a
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medical injury, and should therefore be excluded from

evidence under Arkansas Code Annotated section 11-9-705(d);

Daubert v. Merrell-Dow Pharmaceuticals, 509 U.S. 579 (1993)

and Kumbo Tire Co. v. Carmichael, 526 U.S. 137 (1999) (C.

Reply. Br. p. 7); (3) The video surveillance is not

representative, and should therefore be excluded as

incomplete, misleading, and prejudicial (C. Reply Br. p.

17); (4) The surveillance videos should be excluded as

cumulative to the investigators’ first hand observations (C.

Reply Br. p. 17); (5) The surveillance videos are

impermissible hearsay (C. Exh. 1 p. 21); (6) Since the

surveillance videos do not meet any of the hearsay

exceptions, since Dr. Ackerman destroyed his original

records containing statements by the claimant allegedly

sought to be impeached, and since the videos represent

extrinsic evidence, the respondents are prohibited from

introducing the videos for impeachment purposes (C. Reply.

p. 23); (7) Under A.R.E. 503, Mr. Walker was by definition a

patient of Dr. Ackerman’s, so that respondents were

prohibited from contacting Dr. Ackerman ex parte with

surveillance videos and then soliciting him to become a

partisan expert for the respondents in these proceedings (C.

Reply Br. p. 29)

D. July 31, 2012, Prehearing Conference Objections.

In a conference one week before the hearing, Mr.

Buckalew also noted his objection to Mr. Walker’s 2009
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deposition being offered into evidence in its entirety, and

Mr. Buckalew objected to the 2010 report and deposition of

Heather Taylor coming into evidence. 

As a starting point in addressing these evidentiary

arguments, I note that the Arkansas Supreme Court has

previously explained in St. Paul Ins. Co. v. Touzin, 267

Ark. 539, 592 S.W.2d 447 (1980):

First, the compensation law provides that the
Commission is not bound by technical rules of
evidence or procedure, but may "conduct the
hearing in a manner as will best ascertain the
rights of the parties." [Citation omitted].
Professor Larson discusses at length the cases
construing such provisions in workers'
compensation statutes.  He concludes that the
factfinders are expected to adhere to basic rules
of fair play, such as recognizing the right of
cross examination and the necessity of having all
the evidence in the record.  On the other hand, a
compensation commission undoubtedly has expertise
much superior to that of a jury in the weighing of
testimony and should therefore be left to
determine the probative value of hearsay testimony
and other proof that might not be admissible in a
court of law. Larson, Workmen's Compensation Law,
79.00 and 79.80 79.84 (1976).

However, whereas the Commission is expected to adhere

to the basic rules of fair play rather than the technical

rules of evidence or procedure as a general matter, I note

that Mr. Buckalew is correct in arguing that the Commission

has specifically adopted the relevant Rules of Civil

Procedure in Commission Rule 099.16 with regard to the

parties engaging in pre-hearing discovery.  Against this

background, I have the following observations and

conclusions regarding the claimant’s evidentiary objections.
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2I am not clear whether Mr. Buckalew continues to
object to the depositions of Mr. Sanders and Mr. Guice
coming into evidence under circumstances where both appeared
live at the hearing to testify and where Mr. Buckalew
specifically questioned Mr. Sanders at the hearing about a
portion of his prior deposition testimony and Ms. Musick
questioned Mr. Guice about a portion of his prior deposition
testimony. (T. 87-88, 118) Absent any further clarification
from the attorneys, I am accepting both deposition
transcripts into evidence.

Names Of Neighbors Talked To During Surveillance

Mr. Buckalew in his filing of July 30, 2012, recognized

that the Commission has adopted the Rules of Civil Procedure

for purposes of discovery. (C. Exh. 2 p. 15-16) However,

nowhere in the hearing record does this examiner see any

indication that the claimant ever filed a motion to compel

discovery answers regarding the names of Mr. Walker’s

neighbors that Mr. Sanders talked to.  Having never filed

over the course of several years of prehearing procedure a

motion to compel discovery answers, the claimant is not now

in a position to complain that he was never provided the

names of neighbors through discovery.

Surveillance Video

To the extent that the claimant has contended that the

claimant had a constitutional right to cross-examine Mr.

Sanders and Mr. Guise, and that a cross-examination of each

is necessary, I note that both gentlemen were made available

for both telephone depositions2 and for live testimony at

the hearing.  Both gentlemen described their companies’

internal procedures adequately at the hearing.  I am
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persuaded from their hearing testimony that each

investigator turned a camera on and recorded Mr. Walker

anytime Mr. Walker came into view of the camera. (T. 109-

110, 123) I am persuaded from their hearing testimony that

the pertinent information for their written reports was

written down at the scene on the day that each investigator

operated a camera. (T. 97, 118) After comparing the written

reports to the approximately four hours of DVDs offered into

evidence, this examiner has only documented one activity

described in a report (Mr. Walker using a wheelbarrow) that

this examiner did not see on video.  After considering the

investigators’ testimony, after failing to verify only one

activity in comparing reports to four hours of video, and

given the complete lack of testimony or any other evidence

from Mr. Walker to support a contrary finding, this examiner

finds that the written reports and video offered into

evidence accurately reflect what each investigator observed,

documented in writing on the scene and recorded on

surveillance video any time that Mr. Walker came into view

while under surveillance.  

     To the extent that the claimant has contended that the

best evidence rule and the other applicable rules of

evidence demand that the “original” video be placed into

evidence, I note again that the Commission is not bound by

the technical rules of evidence or procedure regarding the

admission of evidence.  I also note that the original video
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recording medium for one private investigator was “tape” and

was “electronic” for the other private investigator.  The

video offered into evidence is on DVD disks in a format that

can be reviewed by this Commission on the Commission’s

computers’ DVD drives.  I also note that “original”

recordings were brought to the hearing, and Mr. Buckalew

chose not to watch the originals and the DVDs side-by-side

to satisfy himself that every second of data originally

recorded got transferred from electronic or tape format to

the DVDs offered into evidence.  Furthermore, since Mr.

Walker testified that he never watched the videos himself

before the hearing, Mr. Walker obviously had no relevant

testimony to offer at the hearing regarding the genuineness

or the accuracy of anything depicted on the DVDs offered

into evidence.  Under circumstances where Mr. Walker had the

opportunity to view the video if he wanted to do so, Mr.

Buckalew had the opportunity to cross-examine each private

investigator at the hearing, and the testimony and reports

of Mr. Sanders and Mr. Guise persuade this examiner that all

of the video recorded by each investigator is contained on

the DVDs offered into evidence, I find that the basic rules

of fair play have been satisfied.

To the extent that the claimant has contended that the

videos contain impermissible hearsay because they

potentially record conversations between Mr. Walker and his

neighbors, I note that the videos have no sound, and the
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obvious purpose of the videos is to document Mr. Walker’s

bodily movements, not the words of either he or his

neighbors. 

To the extent that the claimant has alleged that the

licensure of each investigator is unknown, and that the

companies involved are not licensed to do business in

Arkansas, Mr. Sanders and Mr. Guise each testified that they

have licenses from the State of Arkansas, and the claimant

produced no evidence at the hearing indicating either that

the investigators are not properly licensed or that their

employers are not authorized to conduct business in

Arkansas.

To the extent that the claimant contends that Mr.

Sanders was obligated under the Rules of Civil Procedure to

obtain Mr. Walker’s or Mr. Buckalew’s permission before

stepping onto Mr. Walker’s property, that argument might

have merit under the Rules of Civil Procedure if Mr. Sanders

had stepped onto the property for the purpose of videotaping

the property.  However, Mr. Sanders testified that he

stepped onto the property in order to knock on the door for

the express purpose of determining whether Mr. Walker was

home.  This examiner sees no indication in A.R.C.P 34 that a

party violates the provisions of this rule simply by

knocking on an opposing party’s front door in order to

determine whether the individual is or is not present.
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To the extent that Mr. Buckalew contends that Mr.

Sanders acted inappropriately by not contacting Mr. Buckalew

before attempting to contact Mr. Walker (by knocking on his

front door) at a time when the respondents knew that Mr.

Buckalew represented Mr. Walker, I point out that Mr. Walker

never answered the door, so Mr. Sanders never “contacted”

Mr. Walker.  This examiner will not speculate on what

improprieties might have occurred, if any, if Mr. Walker had

answered a knock on his front door.  At any rate, this

examiner sees no rationale for excluding video for alleged

improper contact where no contact was made with Mr. Walker

when Mr. Sanders knocked on the door.

To the extent that the claimant contends that the

surveillance video is prejudicial because it represents such

a small proportion of the time that the investigators were

present, and can be misleading, I agree with the

respondents’ attorney that this argument should go the

weight of the evidence and not its admissibility.  The

record is well documented through the hearing testimony of

Mr. Sanders and Mr. Guise and the DVDs as to how much time

each investigator spent near Mr. Walker’s property on

surveillance versus how much time Mr. Walker was outside and

visible when video was actually recorded.

To the extent that the claimant contends that the

surveillance video is cumulative to the investigator’s first

hand observations, this examiner finds instead that video
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and written summaries are best offered into evidence

together, whenever both are available, for quality assurance

purposes.  As discussed above, this examiner has compared

the two types of evidence closely to insure that the videos

contain essentially all of the activities independently

documented by the investigators by written notation.  

Finally, to the extent that the claimant argues that

the video is not relevant on the issue of Mr. Walker’s

impairment, or as impeachment of Mr. Walker’s testimony

regarding his impairment, because neither Mr. Walker’s

testimony or the video contains objective and measurable

findings, I point out that an impairment must be supported

by objective and measurable findings, and if it is, then the

Commission must consider the weight to accord relevant

subjective evidence.  Singleton v. Pine Bluff, 97 Ark. App.

59, 244 S.W.3d 709 (2006).  The surveillance video is

primarily relevant in this case to determining the veracity

of Mr. Walker’s subjective complaints elsewhere in the

record, as well as the nature and extent of Mr. Walker’s

injuries, particularly under circumstances where several

medical providers have questioned Mr. Walker’s reported

inability to use his right hand and arm before the video was

ever taken.  

Dr. Ackerman’s reports and testimony

     To the extent that the claimant has contended all along

that, pursuant to Arkansas Code Annotated Section 11-9-511,



26RAY WALKER - F604962

the respondents can only participate in an independent

medical examination by utilizing a second physician paid for

by the respondents, I point out Section 511 applies to

examinations by physicians “designated or approved by the

Workers’ Compensation Commission.”  Ark. Code Ann. § 11-9-

511.       

In the present case, however, Commission’s Exhibit 2

satisfies this examiner that no one at the Commission ever

directed or approved Dr. Ackerman performing an independent

medical examination of Mr. Walker.  To the contrary,

correspondence in evidence from the Medical Cost Containment

Division indicates that Mr. Walker initially petitioned the

Medical Cost Containment Division of the Commission for a

change of physician to Dr. Ackerman but that Mr. Walker’s

request for a change of physician to Dr. Ackerman was

withdrawn before Dr. Ackerman ever examined Mr. Walker.

(Comm. Exh. 2 p. 6-10) 

Under these circumstances, where no one at the

Commission ordered an Independent Medical Evaluation to be

performed by Dr. Ackerman, and where Mr. Walker withdrew his

request for a change of physician to Dr. Ackerman before Dr.

Ackerman examined Mr. Walker, this examiner sees no

rationale how any communication taken by any party with Dr.

Ackerman, ex parte or otherwise, could usurp the authority

of the Commission to control its independent medical
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examination proceedings, or thwart medical cost containment

purposes of Rule 099.30.  

To the extent that the cliamant contends that,

subsequent to Dr. Ackerman’s examination, the respondents

engaged in contact with Dr. Ackerman that was ex parte and

inappropriate, I first note that the claimant has cited no

evidence in the record to support his contention that any

contact with Dr. Ackerman was in fact ex parte, and neither

party has offered any evidence to support or refute the

respondents’ contention that Dr. Ackerman had been retained

by the respondents as a medical expert when the respondents

contacted Dr. Ackerman beginning on or about July 8, 2010.

(R. Hearing Br. p. 2) 

To the extent that the claimant contends that providing

Dr. Ackerman surveillance video to review caused Dr.

Ackerman to violate a doctor-patient confidentiality under

A.R.E. 503 and/or fundamental fairness, I note that Dr.

Ackerman’s report of May 22, 2010, specifically states that

Dr. Ackerman was performing an independent medical

examination and that Mr. Walker was informed that no

patient-physician relationship would be established. (R. No.

1 Exh. 2 p. 41)    

To the extent that the claimant contends that a

physician’s reviewing video has not been established as a

diagnostic methodology that the medical profession

recognizes as scientifically reliable for rendering an
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expert opinion under Arkansas Code Annotated Section 11-9-

705(d), my review of Dr. Ackerman’s reports discussing the

video indicates that Dr. Ackerman reviewed the video to

determine the accuracy of the history that Mr. Walker had

previously related to Dr. Ackerman in the original

examination on May 22, 2010, to wit: “He related to me that

he cannot use his right arm or move his fingers.” (R. No. 1

Exh. 2 p. 42) Dr. Ackerman’s subsequent reports of

August 12, 2010, and September 7, 2010, each discuss Mr.

Walker’s video activities in relation to the history that

Dr. Ackerman took on May 22, 2010. (R. No. 1 Exh. 2 p.

54-55) 

This examiner is satisfied that surveillance video is a

sufficiently reliable means for either a doctor or an

Administrative Law Judge to assess the credibility of a

patient-provided history of abilities and inabilities, so as

to render admissible for that purpose both the surveillance

video and Dr. Ackerman’s reports comparing that video to the

history previously provided by Mr. Walker to Dr. Ackerman

and to other medical providers.   

To the extent that the claimant contends that Dr.

Ackerman’s reports should all be excluded from evidence

because Dr. Ackerman destroyed his own records and the

records that he reviewed, Dr. Ackerman testified that,

consistent with his usual practice in performing one-time

evaluations, his office scanned his own report into an
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electronic file, but destroyed the original and also

destroyed (apparently without scanning into an electronic

database) the other medical reports that Dr. Ackerman

reviewed. (R. Exh. 7 p. 20-21)

However, I note that Dr. Ackerman’s twelve page report

from the examination on May 22, 2010, lists the records that

he reviewed, states in detail in the “History of Present

Illness” section the history that Mr. Walker provided to Dr.

Ackerman, and states in detail in the “Physical Examination”

section Dr. Ackerman’s clinical findings. (R. No. 1 Exh. 2

p. 41-52) To the extent that Mr. Buckalew asserts that he

cannot effectively cross-examine Dr. Ackerman about his

opinions without seeing the actual reports that Dr. Ackerman

reviewed, I am not persuaded by this argument because Dr.

Ackerman’s report explicitly lists the medical providers

whose reports he reviewed, and describes in simple language

how those prior reports were relevant to his opinions.  

To the extent that Mr. Buckalew asserts that he cannot

effectively cross-examine Dr. Ackerman regarding the history

he took from Mr. Walker, or regarding Dr. Ackerman’s

clinical findings without having access to Dr. Ackerman’s

own original notes and records that Dr. Ackerman destroyed,

this examiner sees no indication from Dr. Ackerman’s three

reports already in evidence, or from Dr. Ackerman’s

deposition, that Dr. Ackerman ever generated any hand-

written notes or any more typed/dictated reports in addition
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to the three reports that Respondent No. 1 has proffered

into evidence. 

Furthermore, neither the claimant’s briefs nor the

claimant’s hearing testimony cite any clinical finding or

any portion of the history that Dr. Ackerman took from Mr.

Walker and included in his report of May 22, 2010,

that Mr. Walker now alleges was false or inaccurate.   

Consequently, for all of the reasons discussed herein,

this examiner is accepting into evidence each of Dr.

Ackerman’s three reports (R. No. 1 Exh. 2 p. 41-54), Dr.

Ackerman’s deposition (R. No. 1 Exh. 7), and all of the

video surveillance and associated reports proffered by

Respondent No. 1. (R. No. 1 Exh. 1 p. 1-30; R. No. 1 Exhs.

10-13)    

Mr. Walker’s Deposition

The claimant’s attorney objected to the respondent

offering Mr. Walker’s 2009 deposition into evidence at the

2012 hearing.  However, I note that even under the

restrictive rules of evidence and procedure, a party’s

admissions are not considered hearsay, and a sworn

deposition may be used by an adverse party for any purpose.

A. R. E. 801(d)(2); A. R. Civ. P. 32(a)(2). 

In addition, I note that Mr. Walker’s testimony in 2009

was three years nearer in time to his original injury and

provided nearer in time to, and before, his activities

documented by surveillance video in 2010.  The examiner sees
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no extenuating circumstances for excluding the deposition

under the rules of fair play when the more restrictive rules

of evidence and procedure would permit the deposition’s

admission into evidence.

Heather Taylor’s Deposition and Report 

Heather Taylor performed a vocational assessment of Mr.

Walker on January 18, 2010, at the request of the

respondent. (R. No. 1 Exh. 2 p. 36) The parties also took

Ms. Taylor’s deposition on May 24, 2010. (R. No. 1 Exh. 5 p.

1) The claimant objects to Ms. Taylor’s vocational

assessment and deposition coming into evidence under

circumstances where Ms. Taylor was not called to testify as

a witness. 

Ms. Taylor is not a party to these proceedings, and

both Ms. Taylor’s vocational assessment report prepared for

the respondents and her deposition testimony appear to be

hearsay under the technical rules of evidence.

Commission Rule 099.20 provides in relevant part:

4.  Providers.

A.  In the event a written report of a physician,
osteopath, chiropractor or other provider is offered in
evidence and the right of cross-examination is
requested, it will be granted.

B.  The party offering the report must produce the
author of the report for cross-examination, but the
attendance fee or charge of the witness is the
liability of the party requesting cross-examination.

C. In other types of written reports or evidence, the
party offering the report shall, at his expense,
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produce the author of the report for cross-examination.
[Emphasis mine]

In the present case, Ms. Taylor performed a vocational

assessment in her capacity as vocational consultant and was

not providing medical diagnosis or treatment. (R. No. 1 Exh.

5 - Curriculum Vitae) I therefore conclude that Ms. Taylor

was not a “provider” within the meaning of Commission Rule

099.20 4.A, so that the provisions of Rule 099.20 4.C.

apply.  Thus, in order to present Ms. Taylor’s vocational

assessment report into evidence, Respondent No. 1 was

obligated to produce Ms. Taylor for cross-examination at

their own expense.  

While I note that Respondent No. 1 made Ms. Taylor

available for cross-examination by Mr. Buckalew at a

deposition conducted in 2010, Respondent No. 1 did not

either before or after that deposition obtain Mr. Buckalew’s

agreement to introduce Ms. Taylor’s recorded deposition

testimony in evidence in lieu of live testimony at the

hearing conducted in 2012.  In addition, there can be no

dispute that Respondent No. 1 had notice from Mr. Buckalew

in advance of the hearing conducted on August 7, 2012, that

Mr. Buckalew intended to object to the admissibility of Ms.

Taylor’s report and deposition if Ms. Taylor was not present

at the hearing to testify, and Respondent No. 1 has not

offered evidence of any extenuating circumstances indicating
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that Ms. Taylor was unavailable to testify as a witness at

the hearing conducted in 2012.

Under these circumstances, I find that Ms. Taylor’s

Vocational Assessment report and her deposition conducted on

May 24, 2010, should not be considered when rendering a

decision in this matter.  

Part 4: Hearing Issues

I find based on the opinions and conclusions of Dr.

Ackerman, and based on the right-handed activities

documented in the surveillance video in evidence, that Mr.

Walker has failed to establish by a preponderance of the

evidence that he developed reflex sympathetic dystrophy

after his fall, and that Mr. Walker has also failed to

establish that he is permanently and totally disabled as a

result of the compensable injuries that he did sustain.

A.  Reflex Sympathetic Dystrophy.

I find on this record that the opinions and conclusions

of Dr. William Ackerman regarding the presence or absence of

reflex sympathetic dystrophy are entitled to great weight. 

Dr. Ackerman at one time ran the pain center at UAMS.  His

area of research was reflex sympathetic dystrophy, and he

has published a book and numerous articles on reflex

sympathetic dystrophy. (R. No. 1 Exh. 7 p. 6)

Dr. Ackerman testified in 2012 that, when Dr. Ackerman

examined Mr. Walker in 2010, Mr. Walker did not have reflex

sympathetic dystrophy. (R. No. 1 Exh. 7 p. 14) Dr. Ackerman
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testified that reflex sympathetic dystrophy is a dynamic

disease that can be apparent one day but not the next. (R.

No. 1 Exh. 7 p. 14) However, Dr. Ackerman also testified

that, whereas Dr. Collins diagnosed Mr. Walker with reflex

sympathetic dystrophy on the day that Dr. Collins examined

Mr. Walker, Dr. Ackerman did not agree that there was

evidence of reflex sympathetic dystrophy in Dr. Collins’

examination report either. (R. No. 1 Exh. 7 p. 18-19)

In concluding that reflex sympathetic dystrophy was not

present during his examination, Dr. Ackerman stated in his

written evaluation that the fourth edition of the AMA Guides

to the Evaluation of Permanent Impairment suggest four

criteria for the diagnosis of reflex sympathetic dystrophy:

pain, swelling, stiffness and discoloration.  Dr. Ackerman

reported the presence of pain and stiffness but not swelling

and discoloration. (R. No. 1 Exh. 2 p. 51) Notably, the two

absent criteria - swelling and discoloration - are objective

(are not within the voluntary control of the patient); the

two criteria that Dr. Ackerman reported as present - pain

and stiffness - are generally subjective (i.e., based on

patient complaints).  After initially reporting the presence

of pain and stiffness in his May 2010 evaluation report, Dr.

Ackerman reported on September 7, 2010, after reviewing

video surveillance, that Mr. Walker appeared to demonstrate

normal range of motion of both upper extremities. (R. No. 1

Exh. 2 p. 51) Notably, the normal range of motion documented
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on the surveillance video is clearly contrary to the

symptoms that Mr. Walker has reported to his doctors and to

his functional capacity evaluator since 2007: that he has

essentially no use of his right arm or hand. (C. Exh. 1 p.

81, 96, 150; R. No. 1 Exh. 2 p. 42)

In concluding that Mr. Walker failed to establish by a

preponderance of the credible evidence that he developed

reflex sympathetic dystrophy, I have considered the reports

of the radiologist, Reginald Pareja, and of Dr. Rutherford,

concluding that the results of a triple phase bone scan

performed in January of 2007 indicated the presence of

reflex sympathetic dystrophy.  However, Dr. Ackerman is the

only physician whose credentials were presented into

evidence regarding a history of working with reflex

sympathetic dystrophy.  Dr. Ackerman stated in his initial

evaluation report that all a triple phase bone scan can do

is report increased uptake, which is probably related to

inflammation, and that a triple phase bone scan cannot

diagnose a complex regional pain syndrome. (R. No. 1 Exh. 2

p. 51)

Likewise, Dr. Ackerman noted that Mr. Walker underwent

a series of stellate ganglion blocks.  Dr. Ackerman

concluded that Mr. Walker should only have received one

stellate ganglion block since he appears to have had

sympathetically independent pain when the presumptive

diagnosis of complex regional pain syndrome was made. (R.
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3According to the procedures in Table 12 b., Dr.
Collins or his evaluator were supposed to evaluate flexion,
extension, and other motions performed by individual muscle
groups, test and calculate a degree of impairment for the
nerve controlling each affected muscle and then combine the
impairments for each affected nerve using mathematical
computations.  If Dr. Collins or his evaluator tested
individual muscle groups and calculated motor deficit
impairments for each individual nerves involved in
controlling flexion, extension and other motions in Mr.
Walker’s hand and fingers, this examiner sees no evidence of
those individual evaluations, computations, and ratings in

No. 1 Exh. 2 p. 44) Dr. Ackerman’s diagnosis of

sympathetically independent pain appears consistent with Dr.

Rutherford reporting at the end of his treatment regimen

that Dr. Rutherford cancelled Mr. Walker’s last scheduled

stellate ganglion block in 2007 based on lack of efficacy.

(C. Exh. 1 p. 93)       

In considering the weight to accord Dr. Collins’

finding that Mr. Walker demonstrated end-stage reflex

sympathetic dystrophy when Dr. Collins examined Mr. Walker,

and that Mr. Walker demonstrated a 90% loss of motor

function in his right hand when Dr. Collins had Mr. Walker

evaluated for permanent anatomical impairment, I note that

the Fourth Edition of the AMA Guides to the Evaluation of

Permanent Impairment rates the effects of reflex sympathetic

dystrophy based on three criteria: strength (motor deficit),

dexterity (range of motion), and feeling (sensory deficit or

pain).  According to Table 12 a. on page 3/49, the 90% motor

loss that Dr. Collins apparently assigned to all muscle

groups3 controlling Mr. Walkers’ hand and fingers equates to
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Dr. Collins’ third attempt to prepare a rating consistent
with the criteria and procedures on page 3/56, which he
prepared on the date of his second deposition - July 12,
2012. (R. No. 1 Exh. 2 p. 58-60) Dr. Collins’ second
deposition certainly seems to indicate that, rather than
follow the testing procedures for individual muscles and
nerves provided for in Table 12, Dr. Collins simply assigned
a 90% loss of motor function globally to Mr. Walker’s right
hand and fingers and equated that 90% loss of motor function
to a 90% impairment to Mr. Walker’s upper extremity without
regard to the mathematical computations required for
appropriate application of Table 12. (Jt. Exh. 2 p. 9, 11,
12, 19)

4Note: In this and following footnotes, the term
“Elapsed Time” refers to the recorded elapsed time on the
video at which the activity began or occurred, and not to
the amount of time that elapsed while Mr. Walker engaged in
the activity described.  R. No. 1 Exh. 12 Elapsed Time
1:07:11; R. No. 1 Exh. 10 Elapsed Time 12:07; R. No. 1 Exh.
12 Elapsed Time 4:03; R. No. 1 Exh. 12 Elapsed Time 4:20; R.
No. 1 Exh. 12 Elapsed Time 8:00; R. No. 1 Exh. 12 Elapsed

Mr. Walker being unable to move (“no movement”) his hand or

fingers due to loss of muscle function and the ability to

only slightly contract the affected joints due to loss of

motor function. 

However, whereas Dr. Collins concluded clinically in

his rating that Mr. Walker has no movement in the fingers of

his right hand for lack of motor function, and therefore has

essentially no use of his right hand, surveillance video in

evidence indicates that Mr. Walker has sufficient strength,

dexterity, and feeling in his right hand to engage in a

variety of activities with his right arm, hand, and fingers,

such as: (1) using the fingers of his right hand to scratch

his chin, the top of his head, his right shoulder, the right

side of his chest, and his stomach4; (2) using the fingers
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Time 4:03; R. No. 1 Exh. 13 Clip 2 Elapsed Time 1:07; R. No.
1 Exh. 12 Elapsed Time 1:10:30;.

5R. No. 1 Exh. 11 Elapsed Time 42:22.

6R. No. 1 Exh. 13 Clip 2 Elapsed Time 1:43.

7R. No. 1 Exh. 11 Elapsed Time 10:16; R. No. 1 Exh. 11
Elapsed Time 14:45; R. No. 1 Exh. 12 Elapsed Time 00:22; R.
No. 1 Exh. 12 Elapsed Time 151:52;

8R. No. 1 Exh. 11 Elapsed Time 8:48; R. No. 1 Exh. 11
Elapsed Time 32:50; R. No. 1 Exh. 11 Elapsed Time 33:08; R.
No. 1 Exh. 13 Clip 1 Elapsed Time 4:43;

9R. No. 1 Exh. 10 Elapsed Time 18:56; R. No. 1 Exh. 13
Clip 1 Elapsed Time 3:43; R. No. 1 Exh. 13 Clip 1 Elapsed
Time 5:00; R. No. 1 Exh. 13 Clip 1 Elapsed Time 5:12; R. No.
1 Exh. 13 Clip 2 Elapsed Time 1:14; R. No. 1 Exh. 13 Clip 2
Elapsed Time 34:28; R. No. 1 Exh. 13 Clip 2 Elapsed Time

of his right hand to grasp an envelope while opening the

envelope and removing the contents with his left hand5; (3)

holding a dinner plate using only the finger of his right

hand without spilling the contents, then  flicking the plate

down and back to horizontal quickly to let gravity remove

its contents6; (4) grasping and assisting his left hand in

operating long handled tools including a pool skimmer, a

string mop, a trash retrieval pole, and a garden rake7; (5)

tossing a set of keys between his left hand and his right

hand and catching the keys in his right hand, or flipping a

set of keys up in the air with his right hand and catching

the keys with his right hand, each without looking at what

he is doing8; and (6) using only his right hand and fingers

to open and/or close a trash can lid, a car door, a car

trunk, and a metal gate in his yard9.
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35:23;  

Contrary to Mr. Walker reporting to Dr. Ackerman in May

of 2010 that he does not drive a car, I note that a private

investigator observed Mr. Walker driving his car on both

Friday, July 3, 2009, and on Saturday, June 26, 2010, only

one month after Mr. Walker saw Dr. Ackerman in May. (R. No.

1 Exh. 1 p. 2-3, 11) 

Consistent with Mr. Walker’s reporting to Dr. Ackerman

in May of 2010 that he has trouble walking, a private

investigator did on one occasion on Saturday June 26, 2010,

observe Mr. Walker walking with a cane and wearing a right

wrist brace. (R. No. 1 Exh. 1 p. 11) However, less than two

months later, on Saturday, August 7, 2010, a private

investigator documented, at various times between

approximately 8:00 a.m. and 10:30 a.m., Mr. Walker walking

the streets of his neighborhood picking up trash with no

type of ambulatory assistance. (R. No. 1 Exh. 1 p. 16; R.

No. 1 Exh. 12 Elapsed time 00:00-28:25) Only one week later,

on Saturday August 14, 2010, a private investigator

documented Mr. Walker engaged in what this examiner

perceives as strenuous physical labor, with no problems

whatsoever in either walking or with using either upper arm

to work with neighbors clearing debris and limbs from a

neighborhood alley between approximately 9:00 a.m. and
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10 R. No. 1 Exh. 12 Elapsed Time 1:51:52-1:52:08.

11R. No. 1 Exh. 12 Elapsed Time 1:44:52.

11:15 a.m. (R. No. 1 Exh. 1 p. 17; R. No. 1 Exh. 12 Elapsed

Time 30:00-1:51:52)

Interestingly, some of Mr. Walker’s most strenuous

activity was documented near the end (rather than the

beginning) of his alley cleaning activities on August 14,

2010.  For example, at 11:15 a.m., Mr. Walker passed through

view pulling a garden rake 13 times across the ground (right

hand not left hand pulling on the back end of the rake

handle) over the course of 16 seconds, at a repetitive rate

of approximately one rake stroke per second, while passing

through the camera’s field of vision.10  

Approximately 10 minutes earlier, at 11:04 a.m., Mr.

Walker came into view carrying what appears to this examiner

to be a six foot or eight foot wooden stepladder that a

coworker used on at least one occasion to stand on while

trimming limbs with a chain saw.  When Mr. Walker came into

view carrying the object that appeared to be a ladder, he

carried the object (with both hands) arms down with the

object pressed against his right side, i.e., with his right

hand appearing to bear the brunt of the weight.11 Over the

course of 33 seconds at 10:41 a.m., Mr. Walker picked up and

tossed eight boards.  In each instance, he picked the board

up with his right hand only, then used both hands to toss



41RAY WALKER - F604962

12R. No. 1 Exh. 12 Elapsed Time 1:29:48-1:30:21 Note:
Whereas the investigator’s report references a wheelbarrow
and Mr. Walker pushing a wheel barrow at about this time,
this examiner did not document in this examiner’s
handwritten notes while viewing the video the presence of a
wheelbarrow or of Mr. Walker pushing a wheelbarrow. There
are no other video activities that the investigators
documented in their written reports that this examiner did
not also document in his handwritten notes taken while
reviewing the videos themselves. 

13R. No. 1 Exh. 12 Elapsed Time 1:35:25

14R. No. 1 Exh. 12 Elapsed Time 1:35:54-1:36:25.

each board onto a pile.12  At 10:49 a.m., Mr. Walker threw

one board horizontally with his left hand holding the board

in the middle, and with his right hand on the back end of

the board, i.e. with his right hand appearing to supply the

force needed to propel the board horizontally.  The board

appeared to this examiner to be six or eight feet long with

either 2x4 inch dimensions or 2x6 inch dimensions.13 On two

occasions between 10:49 and 10:50, Mr. Walker would grasp

the end of an approximately six foot long board vertically

from the top with his right hand (i.e., using only the

combined pinch strength of his right-hand thumb and fingers

to apply enough inward force on the board to negate the

downward force of gravity pulling down on the board) and

carry and then drop the board vertically.  These boards or

planks appeared to have approximately 1x6 inch dimensions.14 

At 10:52 a.m., approximately two hours after starting

the clean-up, Mr. Walker came into view carrying overhead

with two hands what appeared to be a five foot or six foot
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15R. No. 1 Exh. 12 Elapsed Time 1:38:21.

16R. No. 1 Exh. 12 Elapsed Time 1:23:31

17For examples of Mr. Walker using his right hand and
left hand together to manipulate, carry or drag limbs, see
R. No. 1 Exh. 12 Elapsed Time 30:59, 38:42, 40:33, 43:01,
44:36, 47:10, 48:04, and 54:43. For examples of Mr. Walker
using his right hand to manipulate, carry or drag limbs
using right hand grip strength completely independent of his
left hand, see R. No. 1 Exh. 12 Elapsed Time 41:40, 43:43,
46:08, 49:35, and 54:10.

18R. No. 1 Exh. 12 Elapsed Time 52:04.

long, two-sided pool ladder.15  At 10:28 a.m., Mr. Walker

came into view walking backwards dragging limbs with both

hands.16  During the course of the clean-up, Mr. Walker was

documented coming into view of the camera on eight occasions

using his right hand and his left hand together to drag and

pile limbs, and on five occasions using his right hand grip

strength without the assistance of his left hand to

manipulate, drag or carry limbs.17 Of particular note, at

9:21 a.m., Mr. Walker used both hands together to pivot and

drop onto a pile an approximately ten foot long leafy limb

with a three to four inch base.  To perform this operation,

Mr Walker had the butt of the limb, and apparently a great

proportion of the limb’s weight, in the palm and fingers of

his right hand.18  Also of particular note, at 9:15 a.m.,

Mr. Walker used his right hand and arm to rapidly jerk hard

backwards three times to free a tangled limb.  On the third
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19R. No. 1 Exh. 12 Elapsed Time 49:01.

20R. No. 1 Exh. 12 Elapsed Time 1:05:59, 1:1:10:30,
1:11:28; 1:16:02.

tug, Mr. Walker freed the limb then used both hands together

to hand the limb off to another person.19 

The actual limits of range of motion of Mr. Walker’s

fingers and thumb were extremely hard for this examiner to

discern from the video provided.  However, I do note that

over the course of about ten minutes while taking a break

from alley work on August 14, 2010, (1) Mr. Walker extended

his thumb on one occasion approximately 90 degrees away from

his other fingers while gesticulating with his right hand;

(2) on a second occasion he used his right thumb to scratch

his head with his right thumb turned away from his other

fingers; (3) on a third occasion he scratched his head with

his small finger which was turned away from his other

fingers; and (4) on a fourth occasion Mr. Walker waved his

right hand over his head with all of his fingers splayed

apart.20 

In concluding that Mr. Walker has failed to establish

that he experienced reflex sympathetic dystrophy, I have

considered Dr. Ackerman’s testimony that the symptoms of

reflex sympathetic dystrophy can be present one day but then

not another, and I have also considered Dr. Collins’

question uttered while watching surveillance video of Mr.

Walker’s alley cleaning activities: Dr. Collins asked aloud
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21However, when later asked by both Ms. Musick on
cross-examination and Mr. Buckalew on redirect whether he
can grip with his right hand, Mr. Walker each time answered
“no.” (T. 50, 55)

whether Mr. Walker was taking pain pills on the day he

performed the alley clean-up. (Jt. Exh. 2 p. 29)  

However, in assessing the potential significance of

this testimony, as far as this examiner can tell, Mr. Walker

was not at any point telling his medical providers that he

experiences good days and bad days, or that he could use his

right arm when he takes pain medication but cannot use his

right arm when he does not take pain medication.  Instead,

as documented herein, Mr. Walker steadfastly maintained from

mid-2007 until he took the witness stand on August 7, 2012,

that he had no use of his right hand and arm.  On the

witness stand at the hearing, Mr. Walker indicated for the

first time in response to leading questions from his

attorney that he has good days and bad days, and that his

ability to function depends in large part on his ability to

take pain medication.21 (T. 28) Mr. Walker’s hearing

testimony under direct examination is clearly inconsistent

with what he told medical providers before his numerous

types of right-handed activities were documented on

surveillance video.  

Furthermore, I note that Dr. Collins also explained in

a deposition that most RSD patients can move their hands;

they just do not want to move their hands. (Jt. Exh. 2 p.
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43) In considering whether the evidence shows that Mr.

Walker does or does not want to use his right hand, this

examiner found particularly enlightening that, while Mr.

Walker was recently under video surveillance on April 14,

2012, Mr. Walker flicked a set of keys from his left hand to

his right hand without looking, as described above.  Of

note, once Mr. Walker had the keys in his right hand, Mr.

Walker used the fingers of his right hand to place the keys

into the right-side pocket of his pants. (R. Exh. 13 Elapsed

Time 3:43) This examiner sees no extenuating circumstances

in the video which might explain why Mr. Walker chose to put

his keys in the right pocket of his pants (where he would

later need to use his right hand to dig the keys back out). 

Mr. Walker’s action of storing his keys in a right-side

pocket, where he would then also need to use his right hand

under normal circumstances to retrieve them, is simply not

consistent with an individual who allegedly experiences pain

in his right fingers out of proportion to stimulus, and who

allegedly does not want to move the fingers of his right

hand.  

Stated differently, it appears to this examiner to defy

all logic and reason for an individual with allegedly severe

right wrist and finger pain, no strength, and little to no

motion in his right hand and fingers, to intentionally flick

a set of keys from his left hand to his right hand and then

use his right hand to store the keys in a right-side pocket,
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rather than simply dropping the keys into a left-side pocket

where he could use his left hand rather than his right hand

to later retrieve the keys.  Also of note, the video

documenting Mr. Walker using his right-hand fingers to store

his keys in his right-side pants pocket was recorded over

one year after Dr. Collins opined that Mr. Walker was

experiencing end-stage RSD in his right hand and fingers.

Given the obvious strength, dexterity and feeling

required in Mr. Walker’s right thumb, fingers, hand, and arm

to manipulate the tools, boards, limbs, door handles, keys

and other items documented in videos recorded between 2009

and 2012, I accord no weight to Mr. Walker’s repeated

account that he has no use of his right hand or arm.  I

accord no weight to the statements of various medical

providers in their reports that Mr. Walker has lost the use

of his right hand, and I accord no weight to any of the

medical reports in evidence attempting to assign Mr. Walker

a permanent anatomical impairment for loss of strength

and/or loss of dexterity and/or loss of feeling or abnormal

pain in his Walker’s right hand and/or fingers.

In summary, in finding that Mr. Walker has failed to

establish by a preponderance of the evidence that he

developed reflex sympathetic dystrophy, I am relying on (1)

Dr. Ackerman’s special expertise regarding reflex

sympathetic dystrophy; (2) Dr. Ackerman’s opinion that Mr.

Walker did not have reflex sympathetic dystrophy on the day
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that Dr. Ackerman examined Mr. Walker; (3) Dr. Ackerman’s

opinion that, based on the findings in Dr. Collins’ report,

Mr. Walker did not have reflex sympathetic dystrophy on the

day that Dr. Collins examined Mr. Walker; (4) Dr.

Rutherford’s opinion that stellate ganglion blocks in this

case lacked efficacy; (5) Dr. Ackerman’s opinion that

Walker’s pain was sympathetically independent when Mr.

Walker was receiving stellate ganglion blocks, so that Mr.

Walker should never have had more than one stellate ganglion

block; (6) Dr. Ackerman’s explanation that a triple phase

bone scan indicates inflammation but cannot diagnose reflex

sympathetic dystrophy; and (7) Mr. Walker’s activities

documented on surveillance video which do not corroborate

his steadfast account prior to the hearing that he has lost

the use of his right hand.

Because I find that Mr. Walker has failed to establish

by a preponderance of the credible evidence that he

developed reflex sympathetic dystrophy, I find that the

issues of an appropriate impairment rating for RSD and

future medical treatment for RSD are both moot.

B.  Permanent And Total Disability.     

Even if Mr. Walker has no unscheduled injuries, such as

reflex sympathetic dystrophy, Mr. Walker can still be

entitled to permanent disability benefits in excess of his

permanent anatomical impairment if he can establish by a

preponderance of the evidence that he is permanently and
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totally disabled.  Federal Compress & Warehouse v. Risper,

55 Ark. App. 300, 935 S.W.2d 279 (1996); Anchor Construction

v. Rice, 252 Ark. 460, 479 S.W.2d 573 (1972).  Permanent

total disability means the inability, because of the

compensable injury, to earn any meaningful wage in the same

or other employment.  Ark. Code Ann. § 11-9-519(e)(1).  The

claimant has the burden of proof to establish an inability 

to earn any meaningful wage in the same or other employment. 

Ark. Code Ann. § 11-9-519(e)(2).  In awarding permanent

disability, the Commission may also take into such factors

as the employee’s age, education, work experience and other

matters that might reasonably be expected to affect a

worker’s future earning capacity.  Ark. Code Ann. § 11-9-

522(b)(1).

In the present case, Mr. Walker was 54 years old at the

time of the hearing. (T. 15) He has a work history as a

truck drive, a janitor, and a postal carrier.  He continues

to drive.  He has displayed the capacity on video to

continue to use various tools, including a trash pole, a

string mop, a pool skimmer, and a garden rake.  He has

displayed the capacity to walk his neighborhood picking up

trash on an August morning, and the ability to participate

in clean-up and tree/shrub trimming activities on an August

morning.  He has displayed the strength, dexterity and

feeling in his right arm, hand and fingers to engage in

rapid right elbow motions, to lift and manipulate with his
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right hand alone or in conjunction with his left hand, tree

limbs, boards, a plate, a set of keys, car door handles,

gates, as well as the various tools indicated above.  Mr.

Walker did not review the video surveillance before the

hearing and therefore did not persuade this examiner that

the only way he could perform the activities identified on

the video was by taking pain medication.  On this record, I

therefore conclude that Mr. Walker has failed to establish

by a preponderance of the credible evidence in the record

that he is incapable of earning a meaningful wage either as

a truck driver, as a janitor, in mail or package delivery,

or in other employment. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-insurance carrier
relationship existed on April 17, 2006.

2. The claimant’s average weekly wage was $953.49
which entitled him to compensation rates of
$488.00/$366.00.

3. The claimant reached maximum medical improvement
and the end of his healing period on March 27,
2008.

4. The claimant has been assigned a 37% anatomical
impairment rating to the right upper extremity
which Respondent No. 1 has accepted and paid.

5. The claimant sustained an admittedly compensable
right elbow injury on April 17, 2006.

6. Respondent No. 1 controverts the claimant’s
request for permanent impairment or permanent
disability benefits in excess of the 37% permanent
impairment rating that has been accepted and paid.
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7. Respondent No. 1 controverts their liability for
any benefits for what is now contended to be a 54%
impairment rating assigned to the body as a whole.

8. The claimant has failed to establish by a
preponderance of the credible evidence that he
developed reflex sympathetic dystrophy.

9. The claimant has failed to establish by a
preponderance of the credible evidence that he is
permanently and totally disabled.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


