
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G005463

DONALD UNDERWOOD, Employee  CLAIMANT

STEWART STAINLESS SUPPLY, INC., Employer  RESPONDENT

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JUNE 27, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 6, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 21, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his face, chest, right

wrist/hand/thumb and bilateral ankles on June 16, 2010.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $280.00 for total disability and $210.00 for permanent partial disability

benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Compensability of injury to back on June 16, 2010.

2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney.

At the time of the hearing the claimant withdrew his request for temporary total

disability benefits.

The claimant contends he injured his back as well as sustaining other compensable

injuries on the date of injury of June 16, 2010 while employed by respondent.

Respondents are controverted the back portion of the injury.  Claimant contends he is

entitled to related medical treatment.

The respondents contend that they have paid appropriate benefits and deny that

the claimant suffered a compensable injury to his back.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 21, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on Jun 16, 2010.

FACTUAL BACKGROUND

The claimant is a 50-year-old man who began working for the respondent in
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approximately May 2010 as a warehouse delivery driver.  The parties have stipulated that

claimant suffered a compensable injury to his face, chest, right wrist/hand/thumb and

bilateral ankles on June 16, 2010 when a pallet of fiberglass grading fell over and pinned

him against a wall.  After receiving some medical treatment at the emergency room,

claimant came under the care of Dr. Heim.  In a report dated June 23, 2010, Dr. Heim

noted that claimant was being evaluated for complaints of right wrist, left foot and ankle,

and right knee pain.  Dr. Heim noted that at the emergency room claimant had been given

a splint for his hand and an air ankle brace for his foot and placed on crutches.  Dr. Heim

indicated that claimant had suffered a fracture of his left foot and ankle with a possible

talus fracture and possible median cuneiform fracture which he recommended be

evaluated with a CT scan.  Dr. Heim also indicated that claimant suffered from multiple

contusions and abrasions of the right knee, left hand, and chest wall.  In addition to

ordering a CT scan, Dr. Heim provided claimant with medication and crutches.

In a report dated July 7, 2010, Dr. Heim indicated that the CT scan confirmed that

claimant’s talus was fractured but that it was a non-displaced fracture and should heal

without surgery.  He indicated that claimant should continue with non-weight bearing

activities and undergo physical therapy.

In a report dated September 1, 2010, Dr. Heim released claimant to return to work

without restrictions noting that claimant’s talus fracture was healing.  He also indicated that

claimant might have a tear in his right knee, but noted that if it was a soft tissue injury it

would heal and go away.  In a subsequent report dated September 29, 2010, Dr. Heim

noted that claimant’s left ankle was better but that claimant was still having some pain in

his right knee and as a result he ordered an MRI scan of the claimant’s right knee.

Apparently claimant did not return to Dr. Heim for additional medical treatment or undergo

the MRI scan of his knee.  

Following claimant’s release by Dr. Heim, claimant  returned to work for the



4Underwood (G005463)

respondent and was working for the respondent at the time of the hearing.  Claimant

testified at the hearing that some two or three months after he returned to work for the

respondent he noticed pain in his low back area.  Claimant subsequently sought medical

treatment for his low back complaints from his primary physician, Dr. Fankhauser.  In a

letter dated March 16, 2012, Dr. Fankhauser noted that claimant had a diagnosis of a disc

herniation at the L4-5 and L5-1 levels with a disc bulge at the L3-4 level.  He noted that

claimant was currently receiving injections for pain management and had been placed

under work restrictions.

Claimant has filed this claim contending that he suffered a compensable injury to

his back as a result of the incident on June 16, 2010.  He seeks payment of related

medical treatment.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he

suffered a compensable injury to his back as a result of the incident on June 16, 2010.

After reviewing the evidence in this case impartially, without giving the benefit of the doubt

to either party, I find that claimant has failed to meet his burden of proof.

While the parties have stipulated that claimant suffered various compensable

injuries as a result of the incident on June 16, 2010, the respondent has not accepted as

compensable an injury to claimant’s back on that date.

It is important to note that there is no indication that claimant was making any

complaints of pain in his low back at the time he received medical treatment from the

emergency room or from Dr. Heim through the date of Dr. Heim’s release in September

2010.  In fact, claimant returned to work following his release by Dr. Heim and

acknowledges that his back did not begin “bothering” him for some two to three months

after he returned to work for the respondent.
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It is also important to note that the first mention of any back pain in the medical

records is contained in the medical report of Dr. Fankhauser dated December 3, 2010.

Claimant testified that he informed Dr. Fankhauser that his back problems were related to

the work incident at the time of his first visit on December 3, 2010.  However, Dr.

Fankhauser’s medical report does not contain a history of a work-related injury, but to the

contrary attributes claimant’s back pain to picking up his nephew.

Mr. Underwood is a 49 yo who started having back pain
after lifting his 150 pound nephew x2 months ago into
the shower.  He lifts his nephew 3x/week.

Dr. Fankhauser went on to diagnose claimant’s condition as back pain and muscle spasms

and treated claimant with medications, exercises, and recommended that claimant

decrease the lifting of his nephew.

Dr. Fankhauser’s medical reports indicate that claimant returned to him for an

evaluation on January 27, 2011 for elevated blood pressure.  There is no mention in Dr.

Fankhauser’s medical report of that date of any complaints of low back pain.  Claimant

next returned to Dr. Fankhauser on March 3, 2011 for complaints involving the middle

finger on his left hand.  Again, there is no mention of low back pain.

On June 1, 2011, claimant did return to Dr. Fankhauser for complaints of back pain.

However, Dr. Fankhauser’s medical report again does not mention any complaints of low

back pain attributable to an injury at work in June 2010, but rather contains the following

history:

Mr. Underwood is a 49 yo who moved a roughly 6
foot log 10 days ago and since then has been
having lower back pain, radiating into his L leg.

Finally, claimant again returned to Dr. Fankhauser on August 25, 2011.  Dr.

Fankhauser’s medical report indicates that claimant was complaining of chronic back pain
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which had worsened over the previous four days.  He noted that claimant indicated that

his back pain was usually well controlled with medication but that it was not being currently

controlled with that medication.  Dr. Fankhauser’s medical report also states: “He denies

specific injury.”  

Following the August 25, 2011 visit to Dr. Fankhauser, claimant was referred to Dr.

Irwin for lumbar steroid injections.  A review of Dr. Irwin’s records does indicate that

claimant gave a history of having been involved in a work-related accident in 2010.

However, this medical report is more than one year after the accident and is contrary to

the history of claimant’s back complaints contained in the medical reports of Dr.

Fankhauser.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his low back as a result of the incident

on June 16, 2010.  I find that claimant has failed to meet that burden of proof.  The medical

records indicate that claimant did not make any complaints of low back pain following this

incident through the time he was released by Dr. Heim to return to work without

restrictions.  Claimant testified at the hearing that he did not notice back pain bothering

him until some two to three months after he had returned to work following the release by

Dr. Heim.  Subsequent medical records from claimant seeking treatment for his low back

complaints from Dr. Fankhauser do not mention any incident at work in June 2010, but

instead attribute claimant’s back complaints to lifting his nephew and lifting a log at home.

Based upon this evidence, I find that claimant has failed to meet his burden of proving by

a preponderance of the evidence that he suffered a compensable injury to his low back on

June 16, 2010.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered
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a compensable injury to his low back while employed by respondent on June 16, 2010.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $2275.75.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


