
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G109366

HOLMES TIBON, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED MARCH 28, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On February 29, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 21, 2011,

and an amended pre-hearing order was filed on January 25, 2012.   A copy of the pre-

hearing order has been marked Commission's Exhibit #1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on August 24,

2011.

3.   The claimant was earning an average weekly wage of $498.00 which would

entitle him to compensation at the weekly rates of $332.00 for total disability benefits and

$249.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right knee on August 24, 2011.

2.   Related medical.
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3.   Temporary total disability benefits from August 24, 2011 through a date yet to

be determined.

4.   Notice.

5.   Attorney fee.

The claimant contends that he sustained a compensable injury and that he is

entitled to related medical, temporary total disability benefits from August 24, 2011 through

a date yet to be determined, and a controverted attorney fee.

The respondents contend that claimant did not suffer a compensable injury to his

right knee on August 24, 2011.  Respondent also contends that its policy requires

reporting a work-related injury immediately and although claimant claims an injury on

August 24, 2011, he did not report an injury until after he was terminated and respondent

therefore raises the defense of notice.  In the alternative, should this claim be found

compensable, respondent contends that it provided claimant medical treatment with an

orthopaedic surgeon, Dr. Cooper.  Dr. Cooper has recommended surgery; however, he

delayed surgery because claimant’s diabetes was uncontrolled.  Claimant is diabetic, but

had not received treatment for his condition for over a year prior to August 24, 2011.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 21, 2011, and contained in an amended pre-hearing order filed

January 25, 2012, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he
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suffered a compensable injury to his right knee while employed by respondent on August

24, 2011. 

FACTUAL BACKGROUND

The claimant is a Marshallese man who began working for respondent in January

2008.  Claimant’s work schedule for respondent required him to work on Sunday, Monday,

Tuesday, and Wednesday.

Claimant testified that on Wednesday, August 24, 2011, he suffered an injury to his

right knee.  Claimant testified that on that date he was using a Skyjack, a scissor lift, to

repair a heater.  Claimant testified that while on the Skyjack he realized he needed to have

someone help him so he lowered the Skyjack back to the ground.  Claimant testified that

when lowered the Skyjack is still approximately three feet off the ground.  He testified that

as he was jumping from the skyjack to the ground his harness got caught on the lift,

causing him to land unbalanced on his right foot.  Claimant testified that he had “kind of

a snap” in his right knee and that he had pain in his right knee for approximately four

minutes.  Claimant testified that he continued to work the remainder of his shift which

lasted until midnight.  

Claimant testified that upon returning home he took a shower and while showering

he noticed that his knee was swollen and hurting.  Claimant was not scheduled to work the

next day, Thursday, August 25, 2011.  Claimant testified that on Friday, August 26, 2011,

he contacted Jackie Lavin, a Marshallese “healer” about his knee complaints.  He went to

Lavin’s house where Lavin applied oil and massaged the knee.  According to claimant’s

testimony and the testimony of Lavin, this treatment was provided on several occasions

over the next several days.  

Claimant was next scheduled to work on Sunday, August 28, 2011.  On that date,

claimant telephoned the respondent at a phone number which does not permit talking with
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a person, but instead has a series of prompts.  Claimant testified that he indicated that he

was sick and would not be at work.  According to the evidence, claimant continued to call

the respondent at that same number and indicated that he was sick or took personal leave

time for the remainder of that week on Monday, Tuesday, and Wednesday.  At the time of

claimant’s next scheduled work day on Sunday, September 4, 2011, he again called the

phone number and indicated that he would not be at work.  Monday, September 5, was

Labor Day and claimant was not scheduled to work. 

When claimant did appear at work on Tuesday, September 6, 2011, he was

informed by Nathan Bonaguril, the maintenance manager for respondent, that his

employment was being terminated because claimant had accumulated more points than

allowed by the attendance policy.  Claimant was informed that if he had any questions he

should talk to someone in the human resource department.  Claimant returned the next

day on September 7, 2011, and talked to Karl Rochier, the personnel manager at

respondent’s distribution center.  Rochier testified that he and claimant discussed the point

accumulation and he explained that claimant had exceeded the maximum number of points

permitted unless claimant had documentation from a healthcare provider explaining why

he was off work.  Claimant indicated that he was just sick and did not have any

documentation.  Rochier testified that he then informed claimant that he might quality for

an absence under the FMLA, but claimant indicated that he could not afford to see a

doctor.  Rochier testified that claimant then asked him if the plant manager could make an

exception and not terminate him because of points.  Rochier testified that he left the office

and went to talk to the plant manager and returned to inform claimant that there would be

no exceptions to the attendance policy.  Rochier testified that after claimant was informed

that his termination would stand, he then indicated that he had injured his right knee at

work.

At this point claimant was referred to the respondent’s plant nurse and claimant was
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eventually sent to Dr. Scott Cooper who ordered an MRI scan.  The MRI scan was

performed on October 13, 2011, and indicated that claimant suffers from tears in the

medial and lateral meniscus.  According to records from Dr. Craig Cooper, the claimant

was scheduled for knee surgery with Dr. Scott Cooper which Dr. Craig Cooper indicated

should be postponed due to claimant’s diabetes which was not under control due to

claimant’s noncompliance.

Claimant has filed this claim contending that he suffered a compensable injury to

his right knee on August 24, 2011.  He seeks payment of related medical benefits,

temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his right knee while

getting off a Skyjack on August 24, 2011.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the
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doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury while employed by

the respondent.

Claimant testified at the hearing that immediately after this incident occurred he had

pain in his right knee for approximately four minutes.  Claimant also admitted that he was

aware of respondent’s policy that all injuries were to be reported immediately to a

supervisor.  Immediately after this incident the claimant went to a supervisor requesting

help with the repair involving the Skyjack, but claimant admits that he did not mention the

accident or injury.

Furthermore, after the alleged injury date, it appears that claimant made no attempt

to report any work related injury to the respondent even though he was seeking treatment

from a Marshallese “healer”.  While claimant testified that he did call the respondent at a

number indicating that he would not be at work, he was unable to report an injury at that

number because it is only a series of prompts.  However, Karl Rochier testified that

claimant had previously contacted him about other matters at his office.  Furthermore,

claimant has offered no other explanation for his failure to go by the respondent’s plant or

call another telephone number to report a work related injury which he admittedly knew he

was to report immediately after it occurred.

Claimant contends that he did not immediately report the injury because he did not

believe it was significant; however, by Sunday, August 28, the injury was significant

enough that claimant began missing work as a result of that injury.  In fact, the evidence

indicates that claimant missed that entire week of work as well as the beginning of the next

work week and yet claimant still made no effort to contact the respondent and report a

work related injury.  When claimant returned to work for respondent on September 6, 2011,

he was informed by Bonaguril that he was being terminated for violation of the

respondent’s attendance policy.  While claimant testified that he initially attempted to
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report the injury to Bonaguril, he subsequently testified that he was not sure whether he

reported the injury to his right knee to Bonaguril at that time or if he told him that was why

he had not been coming to work.  Bonaguril testified that claimant did not mention any

problem with his knee at that time or indicate that he had suffered a work related injury.

Claimant subsequently returned to respondent the next day and talked to Rochier,

respondent’s personnel manager.  As previously noted, Rochier testified that he discussed

claimant’s point accumulation with him as well as potential FMLA options.  Rochier testified

that claimant then asked if respondent’s plant manager could make an exception to the

attendance policy.  Rochier testified that he left the office and went to talk to the plant

manager before returning to inform claimant that there would be no exceptions to the

attendance policy.  Rochier testified that it was only after this conversation that claimant

indicated that he had injured his foot at work.

Claimant has admitted that he did not report a work related injury to respondent until

September 7, 2011, more than two weeks after it allegedly occurred.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

by a preponderance of the credible evidence of record that he suffered a compensable

injury to his right knee while working for respondent on August 24, 2011.  Claimant testified

that at the time of the accident he had pain for three to four minutes.  Despite immediately

going to his supervisor and asking for help to make a repair using the Skyjack, claimant

never reported a work related injury to his supervisor.  Subsequently, it was necessary for

claimant to miss work for multiple days and claimant still did not report a work related

injury.  When claimant did return to work on September 6, he was terminated for violation

of respondent’s attendance policy.  The supervisor who terminated claimant on that date,

Bonaguril, testified that claimant did not report a work related injury or an injury to his knee

on that date.  When claimant returned the next day to talk to Rochier, it was only after

claimant was informed that there would be no exception to the respondent’s attendance
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policy that claimant contended that he had injured his knee at work.  Based upon this

evidence, I find that claimant has failed to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his right knee on August 24, 2011.  Therefore, claimant’s claim

for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $459.75.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


