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STATEMENT OF THE CASE

On December 21, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on October 12, 2011,

and a pre-hearing order was filed on October 14, 2011.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

18, 2009.

3.   The claimant sustained a compensable injury to her low back on February 18,

2009.

4.   The claimant was earning an average weekly wage of $640.00 which would

entitle her to compensation at the weekly rates of $427.00 for total disability benefits and

$320.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Benefits pursuant to A.C.A. §11-9-505(a).
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2.   Additional medical treatment.

3.   Attorney fee.

The claimant contends that as a result of her compensable injury she is entitled to

benefits pursuant to A.C.A. §11-9-505(a)(1), additional medical treatment, and a

controverted attorney fee. 

The respondents contend they have paid all benefits due; respondents do not have

any responsibility to the claimant with respect to A.C.A. §11-9-505; and that respondents

owe no attorney fees.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 12, 2011, and contained in a pre-hearing order filed October 14,

2011, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to benefits pursuant to A.C.A. §11-9-505(a).

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable injury.   

FACTUAL BACKGROUND

The claimant is a 40-year-old woman who graduated from high school and also

received 24 college credit hours.  Claimant currently works for Bost, Inc. in Hot Springs as

a case manager.  Claimant began working for Bost on December 28, 2009.  
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The claimant began working for respondent in March 2008 as an assistant manager

in Animal Services.  There were a number of other employees who also worked at the

shelter.  Some of these included Rhonda DiBasilio, claimant’s supervisor and manager of

the shelter.  DiBasilio currently works for Wal-Mart, but she was employed by respondent

at the animal shelter from January 2007 through February 2010.  Another office employee

was named Templin who worked as a receptionist/assistant.  Claimant testified that

Templin was responsible for adoptions and various administrative tasks.  Finally, an

individual named Caviness worked at the shelter as a kennel assistant.  According to

claimant Caviness was responsible for cleaning the kennel area. 

Claimant testified that DiBasilio, Templin, and Caviness were friends on Facebook

and at the office.  Claimant testified that throughout her time with the respondent she had

trouble with Caviness coming to the office administrative area and socializing with Templin.

Claimant testified that she particularly had problems early in the morning during the time

period when Caviness and other kennel staff were responsible for cleaning the kennel

area.  Claimant testified that the respondent opened to the public at 10:00 a.m.  Prior to

that time the kennel staff was responsible for moving dogs from inside to outside runs.

The staff was also responsible for removing water and food dishes from the kennels,

cleaning out dog poop, spraying the kennels with disinfectant and power washing the

kennels.  Finally, the floor also had to be squeegeed so as not to create a slip and fall

hazard.  Claimant also testified that the kennel staff was responsible for cleaning out the

cat kennels.

The parties have stipulated that claimant suffered a compensable injury to her back

on February 18, 2009.  Claimant testified that on that date she had to perform extra duties

in an effort to get the kennel area clean due to a shortage of kennel staff.  The medical

records indicate that claimant sought medical treatment from Dr. Lee on February 25,

2009.  Dr. Lee diagnosed claimant’s condition as low back pain from muscle strain and
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spasm.  Dr. Lee provided claimant with injections and medications.  On February 28, 2009,

Dr. Lee gave claimant a note indicating that she could return to work with no lifting of more

than 15 pounds for seven days.

Claimant apparently returned to work for respondent on March 2, 2009.  On that

particular day the claimant chose to lock a door between the kennel area and the

administrative area.  Claimant apparently did this in an effort to keep Caviness and other

kennel staff out of the administrative area.  She testified that if anyone from the kennel

staff needed something from the administrative area they would knock on the door and she

would take care of it.

Absent from the shelter on March 2 was DiBasilio.  After learning of complaints from

various staff members regarding the incident on March 2 with the locked door, DiBasilio

and James Willett, DiBasilio’s supervisor, decided to terminate claimant’s employment.

Claimant has filed this current claim for compensation benefits pursuant to A.C.A.

§11-9-505(a).  In addition, she also seeks payment of additional medical treatment for her

compensable injury.

  

ADJUDICATION

Claimant contends that she is entitled to benefits pursuant to A.C.A. §11-9-505(a).

That subsection states in pertinent part:

(a)(1) Any employer who without reasonable cause refuses
to return an employee who is injured in the course of employ-
ment to work, where suitable employment is available within
the employee’s physical and mental limitations, upon order
of the Workers’ Compensation Commission, and in addition
to other benefits, shall be liable to pay to the employee the
difference between benefits received and the average weekly
wages lost during the period of the refusal, for a period not
exceeding one (1) year.

A claimant seeking benefits pursuant to this statutory provision must prove by a
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preponderance of the evidence that she suffered a compensable injury; that suitable

employment within her physical and mental limitations was available with the employer;

that the employer refused to return her to work; and that the refusal was without

reasonable cause.  Contreras v. Pinnacle Food Corporation, 2011 Ark. App. 780,         

S.W. 3d           ; Nestle USA, Inc. v. Drone, 209 Ark. App. 311, 307 S.W. 3d 54.

Here, the claimant obviously suffered a compensable injury.  Furthermore, claimant

testified that she could have continued to perform her job as an assistant manager with the

15-pound lifting restriction given to her by Dr. Lee.  I also note that DiBasilio testified at the

hearing that work was available for claimant within these restrictions.

There is also no question that the respondent terminated the claimant’s employment

on March 3, 2009.  The primary issue in this case is whether that termination and thus the

refusal to employ claimant at a job within her physical limitations was without reasonable

cause.  Claimant has the burden of proving by a preponderance of the evidence that this

refusal was without reasonable cause.  I find that claimant has failed to meet her burden

of proof.

Claimant testified that she believes that she was terminated because of her workers’

compensation claim and also that DiBasilio wanted her friend, Templin, to take her place

as assistant manager.  Claimant testified that her predecessor was terminated after he

suffered a work-related injury.  DiBasilio testified that the assistant manager prior to

claimant was Rick Redicel.  Claimant testified that Redicel did not suffer a work-related

injury while working for respondent.  Testimony was also introduced regarding another

assistant named Colby.  DiBasilio testified that Colby transferred to the Code Department

and was not terminated.  In short, I find no credible evidence indicating that anyone

working for respondent had been terminated for filing a workers’ compensation claim.

Furthermore, as previously noted, it was claimant’s testimony that DiBasilio

terminated her in part so that her friend, Templin, could get the job as assistant manager.
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While Templin did in fact become the assistant manager after the claimant, DiBasilio

specifically testified that she did not terminate claimant so that Templin could obtain that

job.  DiBasilio testified that Templin only got the job after going through the hiring process

and that the decision to hire her as assistant manager was not solely made by her but

rather was made by a panel.  

Finally, I note that claimant’s contention regarding the cause for her termination

ignores the fact that she locked a door between the administrative office and the kennel

staff on March 2, 2009.  Claimant contends that her termination occurred the day after she

returned to work; however, that is because that is the date claimant chose to lock the door

to the office.

Claimant initially testified that the door was only locked for a short period of time

because it would have been necessary for the door to have been unlocked at 10:00 a.m.

when the public was allowed to enter.  However, it was subsequently determined that this

incident took place on a Monday, a date the shelter was closed to the public.  At that point

claimant admitted that the door was locked the entire day.  DiBasilio testified that it was

necessary for the kennel staff to come into the administrative area in order to perform their

job duties.  For instance, the kennel staff had to obtain checklists and medications in order

to perform their daily duties.  

Q. So on that Monday, the closure was only to the
public coming in; is that correct?

A. Correct.  Right.

Q. And so is it that the staff working in the back
would have to access the administrative area to get
certain medications?

A. Uh-huh.

Q. Would they have to - -

A. And to contact their supervisor for instructions.
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Q. All right.  And you said something about checklists?

A. We have a computer-generated checklist, and
that has duties on there that need to be done, a check-
list to make sure which animals were medicated, and
sometimes with what to note any changes.  If the vet
needed to see some of the animals, those notes were
also made.

Q. So it would be appropriate, then, to leave that
door unlocked so that the employees working in the
back could come into that area?

A. Correct.  And it was my understanding that, on
that day, the doors being locked was to monitor them
from coming and going and impeded them from getting
those lists or talking to staff.

Thus, while claimant’s actions in locking the door between the kennel staff and the

administrative office may have prevented Caviness from coming to the front and socializing

with Templin, it also prevented Caviness and other kennel staff employees from properly

performing their job on March 2, 2009.  Based upon claimant’s decision to lock this door

and the difficulty it caused the kennel staff in their ability to perform their job on March 2,

2009, a decision was made by DiBasilio and Willett to terminate claimant’s employment

with the respondent.

I find that claimant has failed to prove by a preponderance of the evidence that the

respondent’s refusal to continue claimant’s employment was without reasonable cause.

I find no credible evidence that claimant was terminated because she suffered a workers’

compensation injury nor that she was terminated in order to allow Templin to be hired as

the assistant manager.  Claimant’s employment with respondent was terminated after she

chose to lock a door into the administrative area, an area in which not only Caviness but

other kennel staff needed access in order to properly perform their jobs at the animal

shelter.  Accordingly, based upon this evidence, I do not find that respondent’s refusal to

return claimant to work was without reasonable cause.

The second issue for consideration involves claimant’s contention that she is



8Thornhill (F908915)

entitled to additional medical treatment for her compensable injury.  Claimant has the

burden of proving by a preponderance of the evidence that she is entitled to additional

medical treatment.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d

543 (1999).  I find that claimant has failed to meet her burden of proof.  

Claimant last received medical treatment from a treating physician on March 10,

2009.  At that time Dr. Lee indicated that if claimant’s condition had not improved in three

to four weeks he would recommend followup treatment and referred claimant to another

physician.  Based upon Dr. Lee’s recommendation of physical therapy, claimant did in fact

undergo physical therapy with the last visit occurring on June 2, 2009.  The physical

therapist’s note of that date indicates that claimant did not call back for any followup so the

plan was to discontinue physical therapy at that time.

Based upon the medical record of Dr. Lee dated March 10, 2009, as well as the

physical therapist’s note of June 2, 2009 indicating that claimant did not call back for any

followup, I find that claimant has failed to prove by a preponderance of the evidence that

she is entitled to any additional medical treatment for her compensable work-related injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to benefits pursuant to A.C.A. §11-9-505(a) or that she is entitled to any additional medical

treatment for her compensable injury.  Therefore, her claim for compensation benefits is

hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $409.50.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


