
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G107311

ALLEN STRONG, Employee  CLAIMANT

MAJOR TRANSPORTATION, INC., Employer  RESPONDENT

AMERICAN INTERSTATE INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED MAY 21, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 12, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 9, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

August 2, 2011.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $575.00 for total disability benefits and $431.00 for permanent partial

disability benefits. 

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on August 2, 2011.

2.   Temporary total disability benefits from August 8, 2011 through a date yet to be

determined.
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3.   Medical.

4.   Attorney fee.

At the time of the hearing claimant clarified that the correct date of injury should be

August 5, 2011, and that his request for temporary total disability benefits would begin on

August 9, 2011 and continue through a date yet to be determined.

The claimant contends he injured his low back on August 5, 2011 while employed

by respondent and that he is entitled to temporary total disability, medical, and an attorney

fee.

The respondents contend the claimant was not injured by an accident at work and

that he has no objective medical findings of a low back injury.  He has a pre-existing hip

replacement that is the major cause of any hip problem.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 9, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by the respondent on August

5, 2011.

FACTUAL BACKGROUND

The claimant is a 53-year-old man who obtained his GED and has some college
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credit.  In 1988 the claimant underwent a left hip replacement surgery.  Claimant has been

employed as a truck driver for various companies since 1994.  In April 2011 claimant and

his wife began working as team drivers for the respondent.  They would split the driving

duties with one of them sleeping while the other drove.  

In early August 2011 claimant and his wife were dispatched to New Mexico to pick

up another truck.  Claimant testified that they drove to Lordsburg, New Mexico on

Thursday, August 4, 2011 where they picked up a truck and drove both trucks to a truck

stop where they parked and slept.  It was claimant’s testimony that the truck they had

picked up and which he was driving had a broken right rear seat.  Claimant testified that

the seat was twisted back as if someone had reached into the back of the truck to grab

something and had broken the seat.  Claimant testified that he put a pillow behind his back

before driving.

At approximately midnight or 1:00 a.m. on the morning of August 5, 2011, claimant

and his wife both left the truck stop in their respective trucks and began to drive towards

Springdale.  Claimant testified that the drive that day was mountainous and hilly which

required a lot of shifting, speeding up, and slowing down.  Claimant testified that they

drove to Santa Rosa, New Mexico that day and stopped to shower and rest.  Claimant

testified that he noticed some pain in his back at that time but thought that it was regular

daily fatigue.  He also indicated that his wife stated that he was walking crooked.  

After sleeping that night, claimant and his wife drove to Springdale on August 6,

2011.  Claimant testified that at one fuel stop he was in such pain that he asked his wife

to fuel his truck, something he normally would have done himself.  After arriving in

Springdale they picked up another load they were to take to Dallas/Fort Worth.  After

spending Saturday night and all day Sunday at home they left for Dallas/Fort Worth at

midnight on Sunday.  Claimant testified that his wife drove from Springdale to Dallas and

he drove from the city limits to the facility where they were unloaded.  While in Dallas they



4Strong (G107311)

acquired a reload requiring two stops with the first in Tulsa and the second in Springdale.

After making the delivery in Tulsa and driving to Springdale they parked the truck.

On the next day, August 9, 2011, claimant sought medical treatment from Dr. T. Ben

de Miranda.  Dr. de Miranda’s medical report of August 9 indicates that claimant made

complaints of back pain having begun approximately three days earlier.  He diagnosed

claimant’s condition as acute left flank pain and ordered a CT scan of claimant’s abdomen.

He also referred claimant to Dr. Beemer, a chiropractic physician.

A CT scan of claimant’s abdomen and pelvis was performed on August 9 and

revealed degenerative disc disease at the L2-3 level and multi level osteophyte formations

of the lower thoracic and upper lumbar spine.  The scan also revealed thoracolumbar

spine spondylosis.  

The medical reports indicate that claimant did receive chiropractic treatment which

was of no benefit and that he sought medical treatment from the emergency room at

Northwest Medical Center in Springdale on August 14, 2011.  

Claimant subsequently sought additional medical treatment from Dr. de Miranda and

he referred claimant so Dr. Ennis for an evaluation.  Dr. Ennis treated claimant with a

steroid injection on October 4, 2011.  In a report dated November 2, 2011, Dr. Ennis noted

that the injection had provided claimant with seven days of relief and had helped his hip

pain but not his low back pain.  At that point Dr. Ennis ordered a CT scan of the claimant’s

lumbar spine.

In a report dated December 1, 2011, Dr. Ennis indicated that the CT scan revealed

severe spondylosis at the L2-3 and L3-4 levels with mild changes at L1-2.  He also noted

that claimant suffered from moderately severe spinal stenosis at L2-3 and L3-4 secondary

to a diffuse posterior disc bulge.  Finally, he noted that claimant suffered from mild canal

stenosis at L4-5 secondary to a diffuse disc bulge.  At the time of that examination Dr.

Ennis recommended that claimant undergo a second injection which was performed on
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December 13, 2011.

The final medical report in the record is from Dr. Ennis dated January 18, 2012.  Dr.

Ennis indicated that claimant suffered from less pain in his hip and down his leg but that

he still had pain in the center of his back.  He indicated that he discussed a trial of physical

therapy with the claimant as the options were limited due to claimant’s size which is in

excess of 400 pounds.  

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on August 5, 2011.  He seeks payment of temporary total disability benefits

from the date last worked on August 9, 2011 and continuing through a date yet to be

determined as well as related medical treatment and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back on August

5, 2011 as a result of driving a truck with a broken seat.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.

The claimant attributes his low back and left flank pain to his driving with a broken

seat on August 5, 2011.  However, claimant came to this conclusion only after it was

determined that something was physically wrong with his low back.  As previously noted,

claimant first sought medical treatment for his low back complaints from Dr. de Miranda on

August 9, 2011.  A review of Dr. de Miranda’s report from that date reveals no history of

a work related injury or of claimant driving a truck with a broken seat.  As previously noted,

Dr. de Miranda diagnosed claimant’s condition was acute left flank pain and ordered a CT

scan which revealed degenerative disc disease and multi-level osteophyte formations.  It

was only at this point that claimant determined that his back complaints must be related

to his driving a truck with a broken seat.

Q. Okay.  But your earlier testimony was when you went
to the doctor, you didn’t know what was wrong with you.

A. That’s correct.  At that point I did not know what was
wrong.  I only expressed that my back was hurting.  I - -
I didn’t associate or relate the two at that time.

Q. So you said the seat is broken, and my back is
hurting, but you didn’t say anything about - -

A. That’s correct.

Q. - - my back’s hurting because the seat is broken.

A. That’s correct.

Q. And then you went to the doctor, and you had no
idea of what was wrong with you.  Is that - -

A. That’s correct.

Q. - - your testimony?

A. That’s correct.
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Q. When did you get an idea of what was wrong with you?

A. When all the tests came that there was nothing
wrong, as far as gallstone - - I mean kidney stones or - -
or any - - any internal bodily injury.

Q. On - -

A. I mean, any - - any - - anything other than that,
that would have caused my pain.

Q. Are you just kind of looking back and - - and
guessing that this is what I did?

A. On, I don’t believe it to be a guess, but . . .

Q. But as of the first doctor’s visit, you didn’t know
what was wrong with you.

A. That’s correct.

Q. Or what had happened or - -

A. I - - I only knew that I had pain.

Thus, it was only after the claimant learned of these test results that he associated

his low back complaints with his driving the truck with the broken seat.

As previously noted, after claimant’s initial visit with Dr. de Miranda and the CT

scan, claimant sought chiropractic treatment and went to the emergency room in

Springdale.  Thereafter, claimant returned to Dr. de Miranda who in turn referred him to

Dr. Ennis for an evaluation.  After that referral by Dr. de Miranda to Dr. Ennis, Dr. de

Miranda authored a letter indicating that when he initially saw claimant, claimant was

unable to cite any specific incident which brought about his pain and more importantly he

indicated that given claimant’s weight he could not indicate that claimant’s work worsened

his condition as opposed to the pain being worsened because of claimant’s weight.

He was unsure whether or not he had any kidney stones
in the past, nor could he cite a specific incident that
knowingly brought this acute pain on....
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* * *

  Given the findings of his CT scan, I felt these degen-
erative changes described were sufficient to explain his
pain.  I cannot describe to any detail a specific inciting
event, as none was given to me.  Furthermore, given
Mr. Strong’s weight, I cannot say that work specifically
will worsen his condition. Being that heavy will cause any
movement, or even no movement, to potentially worsen
his lower back pain.  (Emphasis added.)

Based on the foregoing evidence, I simply find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his low back on August 5, 2011.  Claimant did not relate his low back complaints

to any work related injury until after he had undergone testing which revealed a

degenerative condition.  Furthermore, according to Dr. de Miranda, claimant did not relate

a work related injury to him and more importantly, it was Dr. de Miranda’s opinion that

given claimant’s weight he could not indicate that work had worsened his condition.

Instead, he noted that claimant’s condition could have been worsened by any movement

or even no movement.  Given this evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury or an aggravation of a pre-existing condition.  

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while employed by respondent on August 5, 2011.

Claimant’s claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $437.50. 
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IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


