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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 15, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 18, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his left shoulder and upper back

on August 13, 2009.

4.   The claimant was earning an average weekly wage of $370.00 which would

entitle him to compensation at the weekly rates of $247.00 for total disability benefits and

$185.00 for permanent partial disability benefits.
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5.   Respondent has accepted and paid permanent partial disability benefits based

on a 10% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to wage loss.

2.   Attorney fee.

The claimant contends he is entitled to permanent partial disability benefits for wage

loss as a result of his compensable injury. 

The respondents contend it has paid claimant all indemnity benefits to which he is

entitled. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 18, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he has suffered a loss in wage earning capacity in an amount equal to 40% to the body

as a whole as a result of his compensable injury.

3.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 40% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 49-year-old high school graduate who worked for the respondent
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approximately three years as a greens keeper.  Claimant’s job duties as a greens keeper

included all maintenance work, running a mower, aerating the course, and pulling plugs.

Claimant testified that he worked an average of 40 hours per week and made $9.25 per

hour.  This would equate to the parties’ stipulated average weekly wage of $370.00.  

The parties stipulated that claimant suffered a compensable injury to his left

shoulder and upper back while working for respondent on August 13, 2009.  After this

injury claimant came under the care of Dr. Gannon Randolph, an orthopaedic surgeon.

Medical records from Dr. Randolph indicate that he diagnosed claimant as suffering from

a herniated disc at the C6-7 and C7-T1 levels.  As a result, Dr. Randolph performed

surgery which included a fusion and discectomy on those levels on October 12, 2009.  

Dr. Randolph’s medical records indicate that after the surgery claimant’s arm pain

improved as well as his neck pain.  However, claimant continued to have pain in his neck

and upper back.  As a result, Dr. Randolph recommended injections which provided little

relief.  Claimant also underwent physical therapy and was assigned a lifting restriction of

30 pounds and eventually a restriction of no mowing at work.  

Claimant underwent another MRI scan in September 2010 which did not reveal any

new injury.  Following a referral from Dr. Randolph’s office to Dr. Lou for pain

management, claimant was evaluated by Dr. Knox for a second opinion in February 2011.

Dr. Knox’s recommended medical treatment has consisted of injections, physical therapy,

a TENS unit, and traction.

In a report dated September 19, 2011, Dr. Knox noted that claimant had undergone

various conservative treatments and it was his opinion that claimant had reached maximum

medical improvement.  He assigned the claimant a 10% permanent physical impairment

rating and recommended that claimant undergo a functional capacities evaluation to

further define his work restrictions.  This functional capacities evaluation was performed

on October 3, 2011, and indicated that claimant was capable of performing work in the
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light to medium physical category.

After his release from Dr. Knox on September 19, 2011, claimant returned to work

for the respondent for approximately one month on light duty until he was terminated by

respondent on or about October 31, 2011.  Claimant has filed this claim contending that

he is entitled to permanent partial disability benefits for wage loss associated with his

compensable injury.

ADJUDICATION

When considering claims for permanent partial disability benefits in excess of a

claimant’s percentage of permanent physical impairment, the Commission may take into

account various factors.   These factors include the percentage of physical impairment, the

claimant’s age, education, work experience, and all other matters reasonably expected to

affect their future earning capacity.  A.C.A. §11-9-522(b)(1).  After reviewing the relevant

wage loss factors present in this case, I find that claimant has suffered a loss in wage

earning capacity in an amount equal to 40% to the body as a whole.

As previously noted, the claimant is 49 years old and he is a high school graduate.

Prior to working for the respondent as a greens keeper, the claimant was self employed

as a trim carpenter.  Claimant’s prior jobs also include operating a retail one dollar shop

in Missouri for approximately one year.  Claimant testified that he set up the store, stocked

it, and unloaded shipments.  Claimant also testified that he worked as a greens keeper at

another golf course for approximately one year and that he worked for several years as a

professional musician, playing drums.  Finally, the vocational rehabilitation reports

indicates that claimant also worked approximately two years as a welder.

Dr. Knox assigned the claimant a permanent physical impairment rating in an

amount equal to 10% to the body as a whole and recommended that claimant undergo a

functional capacities evaluation.  That evaluation was performed on October 3, 2011.  With
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respect to the reliability of the evaluation, I note that the transcript indicates that upon

questioning claimant agreed that the functional capacity evaluation indicated that he was

not reliable in his efforts.  It is unclear whether this was a misstatement during the

questioning or an error by the court reporter, but the functional capacities evaluation

clearly indicates that it was reliable.  In fact, the evaluation indicates that the test findings

along with clinical observation “suggest the presence of high levels of physical effort on

Mr. Stevens’ behalf.”  The evaluation further noted: “Overall test findings, in combination

with clinical observations, suggest the presence of fully reliable reports of pain and

disability.”  Thus, I find that the functional capacities evaluation is reliable and indicative

of claimant’s physical limitations.  The functional capacities evaluation indicates that

claimant was capable of performing work in the light to medium classification.  The

evaluation also indicates that claimant should not lift or carry more than 35 pounds from

floor to shoulder and 25 pounds overhead on an occasional basis.  It also indicates that

claimant should not lift more than 20 pounds frequently and that he should be allowed to

change postures frequently to avoid static neck positioning.  Claimant should avoid

prolonged looking down for more than five minutes at one time and he should avoid

pushing/pulling more than 50 pounds of force on an occasional basis.  

After claimant underwent the evaluation he returned to Dr. Knox who authored a

report dated October 20, 2011 indicating that he agreed with the recommendations and

restrictions set forth in the evaluation.

Respondent had claimant evaluated by Heather Taylor, a vocational rehabilitation

counselor with Systemedic.  Taylor met with claimant on December 30, 2011, and authored

a report dated January 3, 2012.  In that report, Taylor indicates that claimant has some

transferrable skills and it was her opinion that claimant had the ability to return to work on

a full-time basis, particularly in the area of sales or as a cashier.  She noted that claimant

resides in a major tourist area and that claimant would have skills to perform work as a
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hotel desk clerk or as a cashier in retail establishments.  While claimant may be capable

of performing those types of jobs, it was claimant’s testimony that at the time of the hearing

there had not been any work available to apply for in the hospitality industry because of

the seasonal nature of the work in Eureka Springs. Claimant’s testimony with respect to

this issue is corroborated by Taylor’s report in which she states:

During my trip to Eureka Springs to meet with Mr.
Stevens, I took some time to talk with retail and
hotel personnel after my meeting.  I found out this
area is not in season right now.  Therefore, there
would not be many job openings in the hotel or
retail industry at this time.

Thus, while claimant may have the skills to perform that type of work, that type of

work is not available at this time and the fact that that type of work is not continually

available but rather is seasonal in nature demonstrates that claimant has suffered a loss

in his ability to earn wages.

In summary, after consideration of all of the relevant wage loss factors presented,

I find that claimant has met his burden of proving by a preponderance of the evidence that

he has suffered a loss in wage earning capacity in an amount equal to 40% to the body

as a whole.  Claimant’s jobs in the past have primarily included physically demanding

work.  The evidence indicates that claimant is no longer capable of performing that work,

but instead is limited to light to medium work.  While claimant does have some

transferrable skills due to his work operating a dollar store, those skills would enable him

to work as a cashier in retail or as a hotel desk clerk.  However, that type of work is

seasonal in claimant’s area and by Taylor’s own admission was not available to him at the

time of her evaluation.  In my opinion, this indicates that claimant has suffered a loss in

wage earning capacity since the work he can perform is only available on a seasonal

basis.  I have also taken into account the 10% rating assigned by Dr. Cox as well as the

restrictions placed upon him by the evaluation and by Dr. Knox.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to permanent partial disability benefits in an amount equal to 40% to the body

as a whole based upon a loss in wage earning capacity.  Respondent has controverted

claimant’s entitlement to permanent partial disability benefits in an amount equal to 40%

to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $361.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


