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STATEMENT OF THE CASE

This case comes on for review before the Commission following a referral by the

Circuit Court of Washington County.

The primary facts in this case are not in dispute and have been stipulated to by the

parties.  Those stipulations were set forth at the time of the pre-hearing conference and

contained in a pre-hearing order filed February 1, 2012.  Those stipulations are as follows:

1.   On September 14, 2010, claimant contacted 1st Employment Staff (“1st

Employment”) via telephone in response to an internet job listing.  Claimant spoke with

Mikki Moore of 1st Employment who told claimant to come to the office the next day.

2.   On the morning of September 15, 2010, claimant went to the office of 1st

Employment and filled out a Pre-Application Questionnaire.  Ms. Moore, with 1st

Employment, told claimant that a job was available.  Claimant then signed a Conditional

Job Offer and filled out a Post Offer Questionnaire.

3.   At approximately 2:00 p.m. on September 15, 2010, claimant returned to 1st

Employment to watch 1st Employment orientation and safety videos and to take a drug test.

4.   On the morning of September 16, 2010, claimant returned to 1st Employment
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and learned that he would be working at Elkhart Products Corporation (“Elkhart”). He then

had Elkhart-specific orientation and training.  Ms. Moore told claimant that he would be

making $10.50/hour and claimant was provided with safety glasses and ear plugs.

5.   On the morning of September 17, 2010, claimant went to Elkhart’s facility on

South School Avenue and spoke to Clint Thomas.  Mr. Thomas told claimant that someone

would call him when they were ready for him to start.

6.   Approximately a week later, Ms. Moore called claimant to inform him that Elkhart

would be ready for him to begin working on September 25, 2010.  Claimant showed up at

Elkhart on the 25th, and Rex Key, Elkhart’s manufacturing manager, showed claimant the

machine he would be operating and introduced him to Laura McLeroy, Elkhart machine

operator, who would train him.  Claimant did approximately a week of training and then

began working the second shift.

7.  Claimant was injured while working at Elkhart on October 18, 2010. The injury

occurred while claimant was operating Elkhart’s Machine #1134 which was assembled and

serviced by Elkhart personnel.

8.   Claimant was paid for the work he performed from September 25, 2010 to

October 18, 2010. 1st Employment provided workers’ compensation insurance and withheld

all state and local taxes related to claimant’s employment for which an employer would be

liable.

9.   Elkhart determined what shift claimant worked, which days claimant worked, the

number of hours claimant worked, what job claimant did, and what machine claimant

operated.

Claimant filed a workers’ compensation claim (Claim No. G009332) against 1st

Employment and its compensation carrier, Zurich American Insurance Company.  1st

Employment and Zurich paid claimant some compensation benefits and eventually the

parties entered into a joint petition agreement wherein claimant agreed to accept the sum
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of $12,000.00 and his attorney a fee of $3,000.00.  This joint petition was approved by

Administrative Law Judge Grimes on September 27, 2011.  Claimant also filed a Complaint

and an Amended Complaint in the Circuit Court of Washington County against several

parties; including, Elkhart Products.  Claimant alleged that these parties including Elkhart

were negligent and subject to tort liability in Circuit Court.  In response to the claim Elkhart

filed a Motion to Dismiss contending that the Dual Employment Doctrine applied to the

case and therefore it was entitled to the exclusive remedy provisions codified at A.C.A.

§11-9-105.  In an order filed September 21, 2011, Judge Joanna Taylor found that the

Circuit Court lacked jurisdiction to determine whether the Dual Employment Doctrine

applied to the case and whether Elkhart was entitled to the exclusive remedy provision of

A.C.A. §11-9-105.  Therefore, the Court referred this issue to the Arkansas Workers’

Compensation Commission.

Following a pre-hearing conference and the issuance of a pre-hearing order, a

hearing was conducted on this matter on April 4, 2012.

    ADJUDICATION

The issue in this case is whether A.C.A. §11-9-105 and the Dual Employment

Doctrine are applicable to claimant’s products liability claim against the respondent

Elkhart.  After my review of the evidence presented and the applicable law, I find that the

Dual Employment Doctrine is applicable and that Elkhart falls within the exclusivity

provision of the Arkansas Workers’ Compensation Act codified at A.C.A. §11-9-105. 

In my opinion, the decision in Daniels v. Riley’s Health & Fitness Centers, 310 Ark.

756, 840 S.W. 2d 177 (1992) is controlling.  In that case Daniels sued Riley’s for injuries

he received while working for Riley’s after having been furnished to the club by a

temporary service.  Daniels contended that his injuries were caused by the negligence of

a club employee.  In support of its contention that it was entitled to the exclusive remedy
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provisions of the Workers’ Compensation Act, Riley’s relied on the Dual Employment

Doctrine and that doctrine was discussed by the Court.  With regard to the Dual

Employment Doctrine conditions of liability, the Court stated as follows:

When a general employer lends an employee to a
special employer, the special employer becomes
liable for workman’s compensation only if

 (a) The employee has made a contract for hire,
 express or implied, with the special employer;

 (b) The work being done is essentially that of the
 special employer; and

 (c) The special employer has the right to control
 the details of the work.   

In Daniels, the Court noted that there was no question that the club exercised its

right to control Daniels and that at the time of the injury he was within the scope of his

employment and performing a task for and under the supervision of the club.  Daniels

argued that he was not an employee of the club.  However, the Court noted that the

contract of hire may be an implied contract.  Accordingly, the Court found that under the

facts of that case Daniels had an implied contract of hire with the health club; therefore,

the health club was a special employer and the exclusivity provisions of the Arkansas

Workers’ Compensation Act were applicable.

In this particular case, claimant likewise contends that he was not an employee of

Elkhart, but rather that he was only an employee of 1st Employment.  Claimant contends

that he never made a contract of hire with Elkhart, but that 1st Employment hired him and

provided him workers’ compensation insurance as well as his pay.  In my opinion, there

is sufficient credible evidence proving that there was at least an implied contract of hire

between claimant and Elkhart.  First, the parties have stipulated that claimant was trained

by Elkhart which also determined the shift he worked, the days he worked, the number of

hours he worked, the job he performed, and the machine he operated. 
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Furthermore, the deposition testimony of Jason Ray Daugherty is relevant.

Daugherty is the president and owner of 1st Employment.  He testified that Elkhart had the

authority to determine whether it wanted claimant to work at its facility or not.  He also

stated that Elkhart had the authority to terminate claimant’s employment and did so.

However, that did not automatically mean that claimant would be terminated by 1st

Employment.  Finally, Daugherty testified that once claimant began working at Elkhart the

only supervisory authority 1st Employment would exercise would be counseling or coaching

on things such as attendance.  1st Employment would exercise no on-site supervision, that

would be performed by Elkhart.

I also believe it important to note that the Court in Edgin v. Entergy Operations, Inc.,

331 Ark. 162, 961 S.W. 2d 724 (1998) relying upon their decisions in National Union Fire

Insurance v. Tri-State Iron & Metal, 323 Ark. 258, 914 S.W. 2d 301 (1996); and  Daniels

stated: “In both of those cases, this court held that the workers, who were employed by

temporary employment agencies and were injured while working their assigned jobs for a

special employer, were not entitled to bring suit against those special employers as such

claims were barred by the exclusive-remedy provision of our workers’ compensation act.”

Most recently the Dual Employment Doctrine was applied to a claimant assigned by a

temporary employer in Gray v. Johnson Employment Serv., 2010 Ark. App. 812,         S.W.

3d         .

Based upon the foregoing evidence, I find that Elkhart was a special employer.  The

evidence indicates that claimant made a contract of hire, expressed or implied, with

Elkhart.  The work claimant was performing was the work of Elkhart and Elkhart had the

right to control the details of the work.  As a special employer Elkhart is entitled to the

exclusivity protection of the Arkansas Workers’ Compensation Act codified at A.C.A. §11-

9-105.

Finally, I find no merit to claimant’s contention that he has been unconstitutionally
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deprived of a tort remedy against a non-employer.  Based upon the facts and the decisions

involving dual employment, Elkhart is not a non-employer.  To the contrary, Elkhart is

considered to be an employer under the law and its protection from tort liability is not

unconstitutional because pursuant to Article 5, Section 32, of the Arkansas Constitution,

as amended by Amendment 26, the General Assembly has the power to enact laws

prescribing the amount to be paid by employers for injuries to or the death of employees.

Here, Elkhart was considered the claimant’s employer; therefore, Article 5, Section 32 of

the Arkansas Constitution has not been violated.

In summary, I find that the Dual Employment Doctrine is applicable to the claimant’s

products liability claim against Elkhart. Because Elkhart was a special employer it is

entitled to the exclusive remedy protection of A.C.A. §11-9-105.  

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.  The stipulations agreed to by the parties and previously set forth in this opinion

are hereby accepted as fact.

2.   The claimant was jointly employed by both 1st Employment and Elkhart at the

time of his injury; therefore, the Dual Employment Doctrine as stated in Daniels v. Riley’s

Health & Fitness Centers, 310 Ark. 756, 840 S.W. 2d 177 (1992) is applicable to this claim.

Therefore, Elkhart is protected from tort liability by the exclusive remedy provisions of the

Arkansas Workers’ Compensation Act as found in A.C.A. §11-9-105.  

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


