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MARYELLEN SANDLIN, Employee  CLAIMANT

OLD TOWN CLEANERS, Employer  RESPONDENT
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OPINION FILED OCTOBER 10, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by GUY ALTON WADE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 19, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 11, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on or

about April 16, 2012.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s neck and arm.

2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

5.   Notice.
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At the time of the hearing claimant clarified that the requested temporary total

disability period is April 16, 2012 through a date yet to be determined.

The claimant contends she suffered a compensable injury to her neck and arm, and

that she is entitled to related medical, temporary total disability benefits, and a

controverted attorney fee.

The respondents contend that the claimant did not report an injury in the course and

scope of her employment.  The claimant’s complaints did not occur at work and are not the

responsibility of the respondents.  The claimant is not entitled to any workers’

compensation benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 11, 2012, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her neck or arm on April 16, 2012.  

FACTUAL BACKGROUND

The claimant is a 51-year-old woman with a ninth grade education who has

obtained her GED.  Claimant began working for respondent in August 2011 as an

inspector.  She was responsible for getting girls clothes ready to iron and inspecting them

for spots, missing buttons, tears, et cetera.  Claimant would also help press clothes and
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sew on buttons if needed.

Claimant contends that she suffered a compensable injury to her neck and arm

while working for respondent on April 16, 2012.  Claimant testified that after she had been

at work for approximately one hour she was lifting up the leg of a pair of pants to inspect

them when she felt something pop in her neck and she could not move her arm.  Claimant

testified that she reported her problem to her supervisor, Debbie Loucks, and informed her

that she had injured her arm, could not move it, and was going home and to the doctor.

Claimant testified that the pop occurred between her left shoulder blade and neck.

Claimant sought medical treatment later that day from Dr. Fankhauser.  Dr.

Fankhauser prescribed claimant medication and noted that claimant had an MRI scan

scheduled.

An MRI scan of claimant’s cervical spine was performed on April 25, 2012, and

revealed moderate degenerative disc disease of the cervical spine as well as a disc

bulge/osteophyte complex causing moderate to severe left foraminal stenosis at the C6-7

level.  The medical records reflect that subsequent to the MRI scan claimant has continued

to receive medical treatment from Dr. Fankhauser which has primarily consisted of

medication.  Claimant has not returned to work for respondent or any other employer since

April 16, 2012.

Claimant has filed this claim contending that she suffered a compensable injury to

her neck and arm while working for respondent on April 16, 2012.  She seeks payment of

medical treatment, temporary total disability benefits from April 16, 2012 through a date

yet to be determined, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her neck and left arm

while working for respondent on April 16, 2012.  Claimant’s claim is for a specific injury
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identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury.  

I do not find claimant’s testimony to be credible.  First, claimant misrepresented her

educational background.  At the hearing claimant testified that she had a ninth grade

education and that she had obtained a GED.  However, in her answers to interrogatories,

claimant indicated that she had graduated from high school in Illinois in 1978 or 1979.  

Claimant was also untruthful with respect to questioning regarding prior motor

vehicle accidents.  At claimant’s deposition she testified that she had never been involved

in a motor vehicle accident.  However, at the hearing claimant upon questioning admitted

that she was involved in an accident in Illinois in 2007 and another accident in February

2009 when she was the driver.

More importantly,  there are numerous inconsistencies in claimant’s testimony and

the medical records.  Claimant testified at the hearing that before the injury on April 16,
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2012, she had received no prior treatment, had undergone no x-rays, and had not had an

MRI recommended for her neck or arm.

Q. So you didn’t have any x-rays before that? 
[April 16, 2012]

A. No.

Q. You wouldn’t have had any x-rays of your neck,
would you?

A. No.
***

Q. Now, had Dr. Fankhauser ever recommended an
MRI before April 16, that visit that you had with him?

A. No.

Q. Had he ever suggested that you have one done
before April 16?

A. No.

Q. Now, you testified a minute ago in questions from
your attorney you had not ever had any pain in your
right arm before April 16; is that right:

A. Yes.

Q. Not ever had any prior treatment to your neck before
April 16; is that right?

A. Yes.
***

Q. Now, you indicated that, after this visit on April 16,
Dr. Fankhauser already was recommending an MRI for
the following week; is that right?

A. Yes.

Q. And he had not ever recommended one of those
before, had he?

A. No.
***

Q. Now, you told me in your deposition, and I just want
to be clear, you have not ever been treated for neck
complaints before April 16, 2012?
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A. No.

In reality, claimant had received medical treatment for her neck and arm complaints

prior to April 16, 2012 and an MRI scan of her neck had been recommended prior to that

date.  The medical records indicate that claimant was first evaluated by Dr. Fankhauser

on January 25, 2012.  In addition to complaints involving anxiety and depression, claimant

also made complaints of neck pain.  Dr. Fankhauser’s medical report indicates that

claimant reported neck pain for two weeks and that she was suffering from numbness in

her hands with the right greater than the left.  He also noted that claimant denied trauma

at that time.  X-rays were taken of the claimant’s cervical spine and read as revealing

moderate degenerative disc disease with osteophytes present at the C6-7 level.  On the

date of that first visit with Dr. Fankhauser on January 25, 2012, Dr. Fankhauser

recommended that claimant undergo an MRI scan of her cervical spine.

Claimant again returned to Dr. Fankhauser on April 13, 2012, just three days prior

to the injury she alleges on April 16.  Dr. Fankhauser’s report of that date indicates that

claimant presented with complaints of pain in her right neck and arm with no strength in

her right hand.  He noted that the claimant was having neck pain with pain radiating into

her right arm and that despite having been asked to undergo an MRI scan of her cervical

spine she had not done so.  Dr. Fankhauser provided claimant with medication for pain

and spasm on that date.  

When claimant returned to Dr. Fankhauser on April 16, 2012, he again noted

complaints of neck and right arm pain and noted that claimant had scheduled an MRI scan.

He did note that claimant reported her pain having worsened that day at work after

continually lifting her arms above her head.  It should be noted that this history is not

consistent with claimant’s testimony that she felt something pop in her neck while lifting

a pants leg.  According to claimant’s testimony she had only been at work one hour before

this incident occurred and she did not testify that she had additional problems from
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continually lifting her arms above her head on that date.

Furthermore, I note that the MRI findings reveal degenerative disc disease and a

disc bulge/osteophyte at the C6-7 level and are consistent with the x-ray findings of

January 25, 2012.  

In response to the fact that claimant had sought medical treatment for complaints

of neck and arm pain prior to April 16, 2012, claimant contends that the pain prior to that

date involved her right arm whereas the complaints on April 16, 2012 involved her left arm.

Again, the medical records do not support this contention.  The medical records from Dr.

Fankhauser dated January 25, 2012 and April 13, 2012 do reflect complaints involving the

neck and right arm.  However, Dr. Fankhauser’s report of April 16, 2012 also reflects

complaints involving the neck and right arm, not the claimant’s left arm.  In fact, complaints

involving claimant’s left arm are not mentioned by Dr. Fankhauser until April 30, 2012.  In

his report of that date he states:

Prior to this visit, she had only complained of R arm
numbness.  Today, she is complaining of L finger
numbness as well.

Finally, I note that according to claimant’s testimony she reported an injury to her

supervisor, Debbie Loucks, after it occurred and indicated that she was going to seek

medical treatment.   Loucks testified that approximately an hour after the claimant began

working claimant came to her and indicated that her arm was hurting and had to go to the

doctor.  Loucks testified that claimant did not indicate that she had injured herself at work.

Loucks also testified that claimant came to the respondent’s place of business on April 18,

2012, and informed Loucks that while she hated to do it, she was going to have to file for

workers’ compensation benefits because she needed an MRI scan and she did not have

the insurance to pay for it.

In summary, I simply find that claimant has failed to meet her burden of proving by
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a preponderance of the evidence that she suffered a compensable injury while employed

by the respondent.  Based upon the inconsistencies in claimant’s testimony regarding her

education, prior motor vehicle accidents, and more particularly, her denial of any prior

medical treatment relating to her neck and arm before April 16, I find that her testimony is

not credible.  According to the medical records claimant sought medical treatment for these

same complaints on January 25, 2012, and again on April 13, 2012, only three days before

the alleged date of injury.  Furthermore, the findings on the MRI scan are the same as

those on the x-ray of January 25, 2012.  Based upon this evidence as well as the

remaining evidence presented, I find that claimant has failed to meet her burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her neck and arm while employed by respondent on April 16,

2012.  Therefore, her claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $450.75.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


