
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F605957

JORGE VERA, Employee        CLAIMANT

V.

BUILT WELL CONSTRUCTION, Employer      RESPONDENT
                                                       
CONTINENTAL CASUALTY, Insurance Carrier     NO. 1 RESPONDENT

DEATH & PERMANENT DISABILITY TRUST FUND       NO. 2 RESPONDENT

OPINION FILED MAY 30, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Springdale,
Washington County, Arkansas.

Claimant represented by Conrad Odom, Attorney, Fayetteville,
Arkansas.

Respondent No. 1 represented by Frank Newell, Attorney, Little
Rock, Arkansas. 

Respondent No. 2 Death & Permanent Disability Trust Fund
represented by CHRISTY KING - not participating at the hearing.

STATEMENT OF THE CASE

On March 5, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for

hearing.  A pre hearing conference was held on November 16, 2011

and a pre hearing order was filed on November 17, 2011.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 and made part of the record with modification and without

objection.

At the pre hearing conference the parties agreed to the

following stipulations:

1. The relationship of employee/employer/carrier existed

among the parties on January 24, 2006.
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2. On January 24, 2006, the claimant sustained a compensable

injury.

3. The claimant’s appropriate weekly compensation rates are

$406.00 for temporary total disability and $305.00 for

permanent partial disability benefits.

4. This claim has two healing periods.  One that ended July

11, 2006, and a healing period that began on March 8,

2011 and ended on September 26, 2011.

5. There is no dispute over TTD between March 8, 2011 and

September 26, 2011.

6. Respondents accept liability for PPD in the amount of 15%

to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to PTD.

2. The claimant’s entitlement to wage loss in excess of the

15% rating.

3. Attorneys’ fees.

    The claimant contends that: 

“(a) On or about January 24, 2006, the relationship

of employee/employer/carrier existed between the

parties.

(b) On that date, claimant sustained a compensable

injury to his back.



3Vera- F605957

(c) That the claimant has had multiple surgeries

over the last several years.

(d) Previously temporary total disability benefits

had been paid through a maximum medical improvement

of August 2, 2006. At that time, a 10% impairment

was assigned by Dr. Blankenship and accepted by the

respondents.

(e) That subsequent medical treatment has occurred

through Dr. Luke Knox resulting in additional

periods of temporary total disability benefits

which have been paid.

(f) That Dr. Raben has indicated the claimant has

reached maximum medical improvement as of September

26, 2007 and assigned a 15% permanent impairment

rating to the body as a whole.

(g) That the claimant is unable to return to work

and is permanently and totally disabled.

(h) That in the alternative, claimant is unable to

return to work during the same or similar wages and

entitled to wage loss disability.

(i) That the claimant’s attorney is entitled to a

controverted attorney’s fee on all controverted

benefits awarded to the claimant.”  

    Respondents No. 1 contend that:
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“(a) Respondents have paid permanent impairment

benefits consistent with a 12.2% rating to the body

as a whole, the amount of benefits paid being

$16,775.

(b)Respondents have accepted liability for payment

of an additional $3,843 for the 2.8% balance due on

the 15% permanent physical impairment rating to the

body as a whole arrived at by combining the rating

opinions of Dr. Raben and Dr. Knox.

(c) Respondents have not controverted claimant’s

entitlement to any permanent physical impairment

benefits.

(d) Respondents accept liability for a 10% wage

loss disability.

(e) Respondents deny liability for wage loss

disability benefits in excess for those payable for

a 10% wage loss.

(f) Claimant is not permanently and totally

disabled.”

Respondent No. 2 contends that:

“If the claimant is found to be permanently and

totally disabled, the Trust Fund stands ready to

commence weekly benefits in compliance with A.C.A.

§11-9-502. Therefore the Trust Fund has not
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controverted the claimant’s entitlement to

benefits.”

There are three prior opinions related to his case.  The decisions

in those cases were litigated and are not at issue in this case.

Both Respondents No. 1 and the Claimant have briefed the issue of

the claimant’s immigration status and the briefs are attached as

Claimant’s addendum A and Respondents No. 1's addendum A.

The stipulations agreed to by the parties at the pre hearing

conference conducted on November 16, 2011 and contained in the pre

hearing order filed on November 17, 2011 are hereby accepted as

fact.  From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission, and having had the opportunity to hear the testimony

and observe the witnesses and their demeanor, the following

decision is rendered.

FACTUAL BACKGROUND

The claimant is a 43-year-old male who was born and educated in

Mexico.  The claimant has a degree in international business and

testified he speaks some English. (Record 3/5/12 at P. 17-18).  The

claimant testified that he worked in Mexico in the import/export

division of factories, specifically C.P. Clare.  He also worked in

the border department for customs.  The claimant testified that the

work he did while in Mexico consisted of paper work and checking

box counts (Record 3/5/12 at P. 18).  He added that on occasion, he

was required to lift the boxes weighing 15-25 kilos.  The claimant

stated that while he was working in Mexico, he was paid between
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$950.00 and $1000.00 per month.  The claimant testified that he was

a supervisor at C.P. Clare in Mexico and that he used computers in

that business.  Additionally, he added that he had started his own

business called “Trans Terra.”  The business was an import/export

business (Record 3/5/12 at P. 30-31). The claimant testified that

he came to the United States in 2004 (Record 3/5/12 at P. 19).  The

claimant stated that he was not a United States citizen and that he

bought a social security card.  He added that while he had no

documentation to work in the United States, he did have a “Visa at

home” (Record 3/5/12 at P. 28-29). Once in the United States, he

testified that he worked at a pizza place making about $6.50 per

hour.  He added that he worked as a chauffeur and made $9.00 per

hour.  Upon moving to Arkansas, the claimant went to work for the

respondent(Record 3/5/12 at P. 20).  The claimant testified that he

worked for the respondent for about a year.  He added that his

duties were to finish buildings.  He testified that his job with

the respondent included wearing tool belts weighing about 10 kilos.

He added that he framed and put up sheet rock, adding that some of

the sheet rock was made out of metal and “really heavy” (Record

3/5/12 at P. 21-22).  The claimant testified that the sheet rock

weighed “some 20-30 kilos.”  The claimant testified that he was

making $10.50 per hour working for the respondent.  He added that

he was working 50-60 hours per week (Record 3/5/12 at P. 22-23).

The claimant suffered an admittedly compensable injury on January

24, 2006, while working for the respondent.  Since that time the

claimant testified that he has been under active medical care.  The
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claimant testified that he had no medical condition prior to going

to work for the respondent.  He stated that he had back surgery,

adding that prior to the surgery he had a lot of pain.  He added

that he had two surgeries associated with his back injury claim

(Record 3/5/12 at P. 23).  The claimant stated that he had not been

working at all since the surgery in 2006.  He added that for the

past six years he had not performed any work for wages.  The

claimant testified that he needed to return to the doctor.  He

added that he was having a lot of pain in his lower back and that

he got cramps in his legs (Record 3/5/12 at P. 24-25).

Additionally, the claimant stated that he had trouble standing for

very long.  He stated that he also had difficulty sitting depending

on the type of chair.  The claimant stated that he could not lift.

He stated that he could not pick something up off the floor because

he could not bend over (Record 3/5/12 at P. 25).  The claimant was

given a functional capacity evaluation on June 9, 2011.  That test

provided unreliable results.  The report from that day, stated that

the claimant exhibited inconsistencies “which invalidated the

entire evaluation” (Joint Exhibit No. 1 at P. 30).  Despite the

inconsistencies listed, the report also stated that the claimant

demonstrated the ability to perform work “at least in the sedentary

work classification” (Joint Exhibit No. 1 at P. 30).  The claimant

testified that he had difficulty performing the requirements of the

functional capacity evaluation.  He added that he suffered from

pain in his back when he walked.  He stated that he had pain in his

back all the time.  He added that he had cramping in his legs.  He
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stated that while physical therapy had been recommended, he had

difficulty in doing the physical therapy.  The claimant also

testified that he had trouble sleeping due to the pain.  The

claimant stated that the pain caused him to have trouble

concentrating.  He added that the respondent did not offer him a

position once he was released by the doctor.  He also stated that

he was offered no vocational rehabilitation.  Respondents No. 1

contend that the claimant was unemployable because of immigration

status.

DISCUSSION

The Commission must first address the issue raised by the

respondent of the claimant’s immigration status.  The claimant

testified that he was not a citizen of the United States, but that

he had been employed by the respondent when he suffered a

compensable injury January of 2006.  The respondent contends that

the claimant’s undocumented status prevents an award of wage loss

disability benefits because his status requires the Commission to

engage in impermissible speculation and conjecture in determining

whether he is disabled (Respondent’s Addendum A at P. 1).

Additionally, they also contend that the claimant cannot lawfully

work in the United States.  The respondent provided no controlling

Arkansas case law to convince the trier of fact to make a

determination on the immigration issue contrary to prior Commission

findings.  The Commission has previously addressed the issue of

whether a claimant is entitled to benefits if he or she is not a

citizen of the United States.  The Commission in Dominguez-Castro
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v. Cordova Construction, June 7, 2008, addressed the issue:  A.C.A.

§11-9-102(A) provides:

“Employee” means any person, including a minor,
whether lawfully or unlawfully employed in the
service of an employer under any contract of hire
or apprenticeship, written or oral, expressed or
implied, but excluding one whose employment is
casual and not in the course of the trade,
business, profession, or occupation of his or her
employer and excluding one who is required to
perform work for a municipality or county or the
state or federal government upon having been
convicted of a criminal offense or while
incarcerated.” 

Regardless of the claimant’s legal status, pursuant to the

provisions of the Arkansas Workers’ Compensation law, the claimant

is entitled to benefits.  In reviewing the Commission’s prior

holdings as well as A.C.A. 11-9-102(A) clearly, the claimant’s

immigration status does not bar his entitlement to benefits and

will not be considered in determining the claimant’s entitlement to

permanent and total disability or wage loss.

Having determined that the claimant’s immigration status is not

a bar to benefits, the claimant has asked the Commission to

determine if he is currently permanently and totally disabled.

Additionally, he is asking the Commission to assess an additional

amount of wage loss in addition to the 15% previously assessed. 

  The first issue to be addressed is whether the claimant is

entitled to permanent total disability under the Arkansas Workers’

Compensation Act. Permanent total disability is defined in A.C.A.

§11-9-519(e)(1) as the inability, because of a compensable injury
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or an occupational disease, to earn any meaningful wages in the

same or other employment. The burden of proof is on the employee to

prove inability to earn any meaningful wages in the same or other

employment, A.C.A. §11-9-519(e)(2).  Here, the claimant testified

that he has continued to have pain and has been unable to work due

to that pain.  The medical evidence shows that the claimant had

hardware removed in March of 2011(Joint Exhibit No. 1 at P. 24).

The removal took place at the recommendation of Dr. Luke Knox(Joint

Exhibit No. 1 at P. 15).  The medical history taken for the

claimant prior the hardware removal confirms that the claimant was

suffering low back pain, after lumbar fusion.  This record is from

March of 2011 (Joint Exhibit No. 1 at P. 21).  Subsequent to the

surgery, on March 28, 2011 Dr. Valentine noted that the claimant

was to be off work, until his two-month return appointment with Dr.

Knox (Joint Exhibit No. 1 at P. 26).  Additionally, the functional

capacity evaluation conducted in June of 2011 noted that the

claimant could work in at least the sedentary work classification.

The work classification was set as sedentary, despite the fact that

there were many inconsistencies demonstrated by the claimant.  The

claimant’s testimony focused on the fact that he had continued back

pain, pain with walking, trouble standing, sitting, lifting and

bending.  He testified to several jobs that he had held in the

United States, all requiring some type of physical labor.  While he

stated that he had done office work, owned his own business and was

computer literate, one must consider those factors in light of the

fact the claimant was in Mexico.  The Commission recognizes that
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the claimant has an education obtained in Mexico and that the

office type jobs that the claimant performed were in Mexico.  The

Commission must draw a distinction between the jobs and education

relevant to Mexico and the jobs the claimant was able to obtain

once in the United States.  While the claimant testified that his

back pain and associated symptoms prevented him from returning to

work, the Commission is not convinced from the testimony presented

that the claimant cannot find some type of meaningful employment.

While I believe the claimant’s job opportunities are different in

the United States, he can earn meaningful wages.

The claimant in this case has failed to prove that because of his

compensable injury he has the inability to earn any meaningful

wages in the same of other employment.  The claimant’s testimony

suggested that he suffered some pain, but did not convince the

Commission that the pain the claimant suffered rendered him totally

unable to work. 

The Commission has next been asked to address the issue of wage

loss. A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
Workers’ Compensation Commission may take into
account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s
age, education, work experiences, and other matters
reasonably expected to affect his or her future
earning capacity.”

Under this statute, when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission
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has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

    Here, the question is whether the claimant is entitled to wage

loss in excess of the 15% anatomical impairment rating already

assessed. In Logan County v. McDonald, 90 Ark. App. 409, 206 S.W.

3d 258 (205), the Arkansas Court of Appeals found that the Workers’

Compensation Commission had substantial evidence to justify its

decision of awarding the employee a 25% wage loss in excess of an

impairment rating under subdivision (B)(1) of A.C.A.§ 11-9-522.  In

that case, the claimant was 58 years old, had limited education,

and had worked as a mechanic for many years. In the instant case,

again we must draw a distinction between the claimant’s work and

education in Mexico and his jobs and opportunities in the United

States.  Clearly, the claimant has an education and office

experience in Mexico.  Additionally, he owned his own business in

Mexico.  However, once he entered the United States, he was unable



13Vera- F605957

to work at the same level and type of work he did in Mexico.  The

claimant testified that he delivered pizza, was a chauffeur, hung

sheet rock and did finishing work for the respondent.  While the

Commission cannot speculate as to what type of job the claimant

might get in Mexico with his stated skills, and while it is hard to

determine how those skills translate into job skills in the United

States, the Commission must take into consideration, to some

extent, all of the claimant’s work history and education.  Also,

the Commission must consider the functional capacity evaluation

which states that the claimant can work at the sedentary work

classification.  Clearly, the claimant has skills that are greater

than those represented in the jobs he worked in the United States.

Based on the claimant’s functional capacity evaluation results and

his job history he might be able to return to work doing office or

computer work in the sedentary classification.

    Since I have determined that the claimant’s immigration status

has no affect on his entitlement to wage loss benefits, I have not

considered the fact that his status may have affected his ability

to return to work.

    I have reviewed the claimant’s testimony related to his

education, work history, and continued pain due to his low back

injury and related symptoms, as well as the medical evidence that

confirms that the claimant has had fusion and hardware removal.  He

testified that he cannot stand, sit, lift or bend to any extent.
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Certainly, the claimant’s pool of available jobs is somewhat

smaller due to his compensable injury and its effects.  Clearly,

the claimant has been able to do office and computer work, and he

has been able to own and operate his own business.  Those

qualifications however, were suited to his work and qualifications

in Mexico.  Once the claimant came to the United States, he was

unable to work the same type of jobs that he had in Mexico.  Here

he worked jobs that were much more physically demanding and which

his continued low back pain and limitations have affected his

ability to find employment to some extent.  Based on his work

history in total, his education, and experience, the pool of jobs

the claimant can perform with his continued back pain has been

somewhat reduced.  It appears from his testimony that he certainly

cannot hang sheet rock or do finishing work anymore.  Additionally,

pizza delivery and chauffeur jobs, if he were able to do them,

would result in less money than he made working for the respondent.

  After considering all of the evidence including age, education,

and work experience, I find that the claimant’s employment

opportunities have been reduced by the physical limitations caused

by his compensable injury and continued pain. In my opinion this

loss of wage-earning capacity would entitle the claimant to an

amount of wage loss or functional impairment that would be equal to

a whole body impairment rating of 15%. This amount is over and

above any consideration of anatomical impairment. While the
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Commission can find that the wage loss factors are such to render

the claimant permanently and totally disabled, I have previously

found that the claimant is not permanently and totally disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s immigration status does not bar his

entitlement to benefits under A.C.A.§11-9-102 (A) and prior

Commission opinions.

2. Based on the evidence presented, the claimant is not

permanently and totally disabled.  His compensable injury

has not rendered him unable to find any meaningful

employment.

  3. Having considered the claimant’s age, education and work

history, I do find that the claimant’s pool of available

jobs is somewhat smaller due to his compensable injury.

While the claimant clearly has a set of skills from Mexico,

he has been unable to work in the same type of employment

in the United States.  Therefore, considering his work

history in the United States, there has been some reduction

in the pool of available jobs for the claimant.  I assess

a 15% functional impairment or wage loss rating based on

the presented evidence.  This amount is in addition to the

15% anatomical rating already assessed.

  4. The claimant’s attorney is entitled to attorneys’ fees

based on the finding that the claimant is entitled to a 15%

functional impairment rating for wage loss.

 ORDER
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The claimant is not permanently and totally disabled.  The

respondents shall pay the claimant a 15% functional impairment for

wage loss.  The respondents shall pay to the claimant’s attorney an

attorneys’ fee based on wage loss for the 15% impairment rating.

IT IS SO ORDERED.   

                            
                                                            

  AMY GRIMES
                 Administrative Law Judge


