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STATEMENT OF THE CASE

On October 6, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 10, 2011, and a pre-hearing order was filed on

August 15, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant sustained a compensable injury to her low back

on December 25, 2008.

4. The claimant is entitled to a weekly compensation rate of

$240 for temporary total disability and $180 for permanent partial

disability.

5. The claimant reached maximum medical improvement on January

25, 2010.

By agreement of the parties the issues to litigate are limited

to the following:

1. Impairment rating.

2. Permanent and total disability or, in the alternative, wage

loss.

3. Attorney’s fees.

Claimant’s contentions are:

“Claimant contends that she sustained admitted
compensable injuries 12/25/08.  She has been
issued impairment of 7% to the body as a
whole.  Claimant contends that she has been
rendered permanently and totally disabled, or,
in the alternative, claimant is entitled to a
determination with respect to the extent of
wage loss disability over and above the
permanent impairment of 7% to the body as a
whole.  Benefits in excess of 7% have been
controverted for purposes of attorney’s fees.
Claimant reserves the right to pursue other
benefits to which claimant may become entitled
in the future.  Claimant’s attorney
respectfully requests that any attorney’s fees
owed by claimant on controverted benefits paid
by award or otherwise be deducted from
claimant’s benefits and paid directly to
claimant’s attorney by separate check, and
that any Commission Order direct the
respondent to make payment of attorney’s fees
in this manner.”
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Respondents No. 1's contentions are:

“Respondents contend that the Claimant’s
current condition is not related to claimant’s
work injury.  Respondents initially paid
$2,500 of the claimant’s 7% PPD rating before
determining that the rating is not related to
the injury but pre-existed.  Any need for
continuing treatment is likewise unrelated to
claimant’s work injury.  The claimant is not
entitled to any wage loss since her rating is
not applicable.  Likewise, she is not
permanently and totally disabled due to the
work event.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.  The Death
and Permanent Total Disability Trust Fund will
state its remaining contentions upon
completion of discovery.”

The claimant, in this matter, is a fifty-nine-year-old female

who was employed by the respondent as a certified nurses’

assistant.  On December 25, 2008, the claimant suffered a

compensable injury to her low back.  At the hearing, in this

matter, the claimant gave the following testimony about the events

surrounding her compensable low back injury as follows:

“Q.   After your – after your accident took
place, well, tell us how it was that you were
hurt.  What happened to you?

A.   I was taking lady, I worked on rehab and
I was taking a patient from the bed to the
bathroom.  And we got into the threshold of
the bathroom and I was to the side back and to
her right side and helping her through because
there was a little lift that you go over.  And
I was helping her with her walker over that,
getting her through there, and she went down
on me.  I don’t know why.  But in order to be
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able to ease her down I had to twist my body
to through the threshold. I had to twist
sideways and put my leg forward to slide her
down.  And I slid her down and there was no
injury to the patient, but I felt it at the
time.              

Q.   When you say you felt it, what did you
feel?

A.   I felt my back.  I felt a pop.  I felt
the hurt, the pain and - 

Q.   And, go ahead.

A.   - and I called for help.”

On December 25, 2008, the claimant underwent diagnostic

testing in the form of lumbar spine and thoracic spine x-rays at

the Mena Regional Health System.  Following is a portion of the

radiology report from that testing:

“LUMBAR SPINE:
FINDINGS: There is diffuse mild to moderate
degenerative disc disease with osteophyte
formation at L2-3 through L4-5.  Facet joint
degenerative joint disease is seen throughout
the lumbar spine, more pronounced in the lower
lumbar spine.  No acute fracture or
subluxation is identified.

IMPRESSION: Degenerative disc and facet joint
changes as above.  No evidence of an acute
fracture or subluxation.

THORACIC SPINE:
FINDINGS: Diffuse mild to moderate
degenerative disc changes are seen with
osteophyte formation anteriorly and diffuse
disc space narrowing.  No fracture or
subluxation is identified.

IMPRESSION: Diffuse degenerative disc changes.
No evidence of an acute fracture or
subluxation.”

On December 31, 2008, and February 9, 2009, the claimant was

seen by Dr. Richard Lochala.  The claimant complains of low back
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difficulties at both of those visits according to medical records.

At the February 9, 2009, visit Dr. Lochala ordered an MRI of the

claimant’s lumbar spine.  The radiology report from that MRI is

found at Claimant’s Exhibit 1, Page 5 and in part states:

“MRI LUMBAR SPINE:
FINDINGS: Axial and sagittal pre and post-
contrast images of the lumbar spine were
obtained.  Vertebral bodies are of normal
height, alignment and marrow signal intensity.
Cord signal intensity is normal.  There is
moderate narrowing of the L4-5 disc space
consistent with moderate degenerative disc
disease.  Disc desiccation is seen throughout
the lumbar spine.

Axial images through the disc spaces reveal a
broad-based posterior disc bulge at L3-4,
which flattens the ventral aspect of the
thecal sac causing mild canal stenosis in
conjunction with ligamentum flavum and facet
joint hypertrophy at this level.

Hypertrophic facet joint degenerative changes
are also seen at L4-5 and L5-S1.  No frank
disc herniation is identified.  No other canal
stenosis or nerve root compression is
identified.

IMPRESSION:
1. Degenerative disc and facet joint changes

as above.
2. Mild canal stenosis at L3-4.”

On March 4, 2009, the claimant was again seen by Dr. Lochala

who referred her to Dr. Jacob Abraham.  Dr. Abraham was to evaluate

the claimant for epidural injections.  The claimant was also placed

on light duty until after her appointment with Dr. Abraham.

Unrelated to her compensable low back injury, the claimant was

admitted into the Mena Regional Health System Hospital.  This

admittance was due to an altered mental status because of diabetic
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ketoacidosis with hypoglycamia.  The claimant was discharged on

April 2, 2009.

On April 17, 2009, the claimant was seen by Dr. Abraham.  The

medical report from that visit gives the following “History of

Present Illness.”:

“Pt. is a CNA at Mena Regional; In Dec. 2008,
she twisted her back while assisting a falling
patient.  She has had two back surgeries, the
last being in 1992.  She had mild intermittent
(sic) LBP after the surgeries but persistent
(sic) LBP after her incident in Dec. 2008.
Her pain radiates into the (R) leg to the knee
she had physical therapy treatment since her
injury which did not help.  Her pain is
constant and aches.  It is increased by
walking, standing, and sitting and is
decreased by using a heating pad.  Her average
pain is a 6/10 and her worst pain is an 8/10.”

At that visit, Dr. Abraham recommended lumbar epidural steroid

injections, light duty work, and physical therapy.

On July 2, 2009, the claimant underwent a diagnostic bilateral

lumbar facet joint nerve block at L2, L3, L4, and L5 under

fluoroscopy at the direction of Dr. Abraham.  On July 30, 2009, the

claimant underwent a radio frequency denervation left lumbar facet

joint nerve at L2, L3, L4, and L5 under fluoroscopy.  On August 13,

2009, the claimant underwent a radio frequency denervation right

lumbar facet joint nerves at L2, L3, L4, and L5 under fluoroscopy.

A medical report from a visit with Dr. Abraham on September 22,

2009, gives the following history of present illness:

“This is a 57 years old female, accompanied by
daughter Karen, who presents with back pain.
S/P RF to bilateral Lumbar Facets in July/Aug
2009.  States was approximately 40-50%
effective in the reduction of pain and has
increased activity.  Now she complains of low
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back pain increasing in intensity over the
past week.  The patient describes the pain as
constant, sharp and stabbing that radiates to
both hips and right knee with intermittent
(sic) spasms.  It is also noted pain is
increased with extension, rotation, lifting,
and sitting.  Symptoms appears to be decreased
with change in position, rest, narcotic pain
medications, and heat.  Discussion held with
Yolanda (workman’s compensation case workers)
regarding further procedures needed.”

At that time, Dr. Abraham gave the following patient

instructions to the claimant which is found in his medical report

from the September 22, 2009, visit:

“Patient Instructions:
1) Please schedule a follow-up appointment in
   3 months on 12/18/0 in Mena
2) Diagnostic Bilateral Sacroiliac joint     
   injections (Yolanda to call with approval)
3) Radiofrequency Denervation if relief
4) Hold pain medications on day of diagnostic
   procedure.
5) Methocarbamol 1-2 tid # 180, no refills
6) Norco 10 325 tid # 90, 2 refills”

On October 28, 2009, Dr. Richard Pellegrino of the Pellegrino

Center for Clinical Neuroscience P.A. in Hot Springs, Arkansas,

authored a letter regarding the claimant.  This letter does not

concern the claimant’s compensable injury although it was authored

regarding her mental and physical issues stemming from her diabetic

ketoacidosis and other neurological issues that are not related to

this compensable injury.  In that letter Dr. Pellegrino lists a

review of the claimant’s neurological symptoms as follows:

“Her NEUROLOGICAL REVIEW OF SYSTEMS, in
addition to the above, includes:
1.  An abscessed tooth.
2.  Tonic clonic episodes since having       
    diabetic  ketoacidosis.
3.  A stroke in March of 2009.
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4.  Migraines in the past but not for nine   
    years.
5.  Headaches often.
6.  On a respirator while in the ICU in March
    of 2009.
7.  Difficulty hearing for the last few years.
8.  Dizziness for a long time.
9.  Numbness in her legs and arms, especially
    her left arm and right leg.
10. Tingling in her legs, hands, and arms.
11. Weakness in her legs and arms.
12. Difficulty speaking and has trouble      
    getting her words out.
13. Difficulty swallowing.
14. Difficulty walking and cannot walk very  
    far.
15. Difficulty seeing and sometimes sees total
    blackness.
16. Tremors and jerking.
17. Back pain.  She has workmen’s comp. from a
    back injury.
18. Stage 2 melanoma and on medications.
19. Depression and anxiety.
20. Pain in her back and neck.
21. Memory problems since March.  She cannot 
    remember how to spell her last name      
    sometimes.”

On October 29, 2009, the claimant underwent an injection

bilaterally at the sacroiliac joint at the direction of Dr. Abraham

for the claimant’s complaints of back difficulties.  The claimant

also underwent a radiofrequency lateral branch neurotomy left

sacroiliac joint under fluoroscopy at S1-S4 (four levels) on

December 3, 2009, at the direction of Dr. Abraham.  Again, on

December 17, 2009, the claimant underwent a radiofrequency lateral

branch neurotomy right sacroiliac joint under fluoroscopy S1-S4

(four levels) at the direction of Dr. Abraham.

The claimant went to the Functional Testing Centers, Inc. in

Mountain Home, Arkansas, on February 15, 2010, for a functional
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capacity evaluation.  The report from her evaluation gives the

following functional limitations and conclusions:

“FUNCTIONAL LIMITATIONS
Ms. Venable demonstrates functional
limitations with bi-manual material handling
at the 15 lb. level with lifting in a plane of
movement from floor to shoulder level.  Ms.
Venable exhibited decreased lumbar AROM and is
limited to no repetitive bending/stooping or
twisting of the low back.  Unrelated to her
back condition, she is significantly limited
due to the effects of a stroke she has
sustained.  Her balance is very poor and she
demonstrated poor general mobility related to
this condition.  Her use of her UE’s for
Handling, Fingering and Reaching were also
significantly limited due this condition.  Her
standing was also limited due to the residual
effects of her stroke.

CONCLUSIONS
Ms. Patricia Venable completed functional
testing on this date with reliable results.

Overall, Ms. Venable demonstrates the ability
to perform work in the SEDENTARY
classification as defined by the US Dept. of
Labor’s guidelines with limitations as noted
above.”

On March 15, 2010, Dr. Brad Thomas of the Little Rock

Neurosurgery Clinic authored a letter regarding the claimant.  A

portion of that letter follows:

“...As you know, Ms. Venable initially saw me
as an independent medical examination.  At
that point, I had recommended a functional
capacity evaluation and she returns with this
today.  Her case was complex because since her
work-related accident she had a stroke which
really complicated her current disability
status.  My evaluation pertains strictly to
the work-related incident and tried to exclude
the condition from the stroke.  She reports
that she continues to have significant pain in
her back that radiates down into her right
leg.  The FCE results are back today.  They do
report that the patient had a reliable effort
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and she was given a sedentary classification.
This means that she could occasionally lift
one to ten (1-10) pounds and only do this on
an occasional basis.  I had a full discussion
with the patient in regards to this and,
honestly, she became very upset.  She
disagreed.  I informed her that this was
simply based on her physical status and we had
excluded the cognitive issues with her stroke.
She most likely would be placed at disability
from her stroke status.  However, this would
not be under the workers’ compensation claim.
I would keep the MMI date as the date that I
last saw her, which was January 25, 2010.  She
has not had any change in her status since
that time.  I would also give her a seven
percent (7%) impairment rating which is based
on degenerative changes that are significant
in her lumbar spine with significant pain and
rigidity, this is not operated on.  I am going
to refill her Robaxin today and give her
Lorcet Plus for her chronic pain management.
She should have this done here for pain
management or by her primary care
physician...”

It is clear through the testimony of the claimant and the

medical records that the claimant does have serious health issues

that are unrelated to her compensable injury.  It is also clear

that the claimant has significant memory deficit and testified that

she was not having a good day on October 6, 2011, when this hearing

was conducted.  However, I do believe that the claimant did give

credible testimony regarding the symptomatology of her low back.

Medical records, in this case, indicate that the claimant had

not had any recent significant back issues before her December 25,

2008, compensable injury.  However, the claimant’s testimony and

the medical records after that injury indicate that her

symptomatology and pain was quite significant.  This is also

bolstered by the MRI that was taken on February 19, 2009, that
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showed a disc bulge at L3-4 and degenerative disc and facet joint

changes.  While the claimant has had two prior back surgeries in

the general area of her current complaints, I do believe that the

degenerative changes were aggravated became symptomatic due to her

compensable injury.  The L3-4 disc bulge was either caused by her

compensable injury of December 25, 2008, or at a minimum, became

symptomatic due to her compensable injury.

The claimant has asked the Commission to consider her

entitlement to permanent partial physical impairment in the form of

an anatomical impairment rating in this matter.  Given the ruling

in the Arkansas Court of Appeals case Leach v Cooper Tire and

Rubber Co., 2011 Ark. App. 571.  I do believe that the Leach case

is applicable in considering an impairment rating for the claimant

in this matter.

In Dr. Thomas’ letter dated March 15, 2010, he stated, “My

evaluation pertains strictly to the work-related incident and tried

to exclude the condition from the stroke.”  In that letter, Dr.

Thomas assessed a 7 percent rating which was based on degenerative

changes significant to the lumbar spine with significant pain and

rigidity.  In my review of the medical evidence in this case and

also considering the claimant’s two prior surgeries and the AMA

Guides, Forth Edition, I agree with Dr. Thomas’ assessment that the

claimant is entitled to a 7 percent impairment rating to the body

as a whole due to her compensable work-related injury of December

25, 2008.
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Although some of the rating was based on these degenerative

changes, those changes were made symptomatic by the claimant’s

compensable injury.  This also includes a disc bulge that was found

at L3-4 that may or may not have been present before the December

25, 2008, compensable injury; however, the testimony of the

claimant, her ability to work, and the medical evidence shows that

it most certainly was not symptomatic prior to this injury.

The claimant has also asked the Commission to consider her

entitlement to permanent and total disability.  In order to prove

that she is permanently and totally disabled, the claimant must

prove that she was injured to an extent that she can only perform

services that are so limited in quality, dependability, or quantity

that a reasonably stable market for them does not exist.  In the

present case, the claimant is unable to prove that she is totally

and permanently disabled.

In the claimant’s current state she is unable to work;

however, her inability to work is, in my opinion, primarily due to

her diabetic condition that has caused strokes, lose of motor

function, and mental deficit.  The claimant currently resides in a

nursing home in Mena, Arkansas, and engages in some very limited

activities; however, those limitations are primarily a function of

her physical and mental difficulties that have resulted from her

severe diabetes and its results.

Although the claimant is not totally and permanently disabled,

I do believe that her compensable work related injury has caused a

loss in wage earning capacity.  The claimant, for most of her
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working life, worked as a certified nurses’ assistant.  That job

does require heavy lifting, moving, bending, and flexing which the

claimant is no longer able to do due to her compensable injury.

The claimant gave testimony that she had a GED which she

obtained in Wyoming and that she does have training as a certified

nurses’ assistant.  The claimant’s work history also contains some

time in managing a KOA camp and also a mobile home park.  In these

jobs she also did some accounting or bookkeeping for those

facilities.

In giving consideration to factors including the claimant’s

age, education, work history, willingness to work, and the physical

limitations that were noted in the claimant’s functional capacity

evaluation, I do believe that the claimant has suffered wage loss

in an amount that would be equal to a whole body impairment of 7

percent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 10, 2011, and contained in

a pre-hearing order filed August 15, 2011, are hereby accepted as

fact.
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2. The claimant has proven by a preponderance of the evidence

that she is entitled to permanent partial physical disability in

the form of an anatomical impairment rating of 7 percent to the

body as a whole.

3. The claimant has failed to prove by a preponderance of the

evidence that she is entitled to permanent and total disability.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss.  That wage loss would be equal

to a whole body impairment of 7 percent.  This is an amount over

and above the 7 percent anatomical impairment rating that has been

awarded in this matter.

5. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee commiserate with

the benefits awarded herein and the Arkansas Workers’ Compensation

Act.

ORDER

The respondents shall pay the claimant permanent partial

physical disability in the amount of a 7 percent impairment to the

body as a whole.

The respondents shall pay the claimant wage loss disability

benefits in an amount that would be equal to a 7 percent whole body

impairment.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents
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in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


