
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F707106

DENIS VASQUEZ   CLAIMANT

TYSON POULTRY, INC. SELF INSURED RESPONDENT

OPINION FILED OCTOBER 22, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by GARY UDOUJ, Attorney, Fort Smith, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On July 24, 2012 the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for the

completion of a hearing begun on March 20, 2012. A pre hearing

conference was conducted on August 16, 2011,  and an amended pre

hearing order filed on August 25, 2011.  A copy of the pre hearing

order has been marked as Commission’s Exhibit No. 1 and with

modification without an objection is made part of the record.  

As a result of the pre hearing conference and prior to the

hearing on August 22, 2011, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On July 13, 2007,  the relationship of employee-self

insured employer existed between the parties.

3. The appropriate weekly compensation benefits are $305.00

for total disability and $229.00 for permanent partial

disability.
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4. On July 13, 2007, the claimant sustained compensable

injuries to his right hand and forearm.

5. The healing period ended on September 30, 2009.

6. TTD benefits were paid from 7/14/07 through the end of

the healing period of 9/30/09.

7. Respondents accept liability for PPD for 68% to the

thumb, 86% to the index finger, and 100% for the middle

finger, ring finger, and fifth finger.  They do not

accept liability for the right shoulder/neck/back.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on March 20, 2012, the

parties agreed to the following issues to be litigated:

1. Whether the claimant also sustained compensable injuries

to his right shoulder/cervical neck/back.

2. The claimant’s entitlement to medical services for his

right shoulder/cervical neck/back.

3. The claimant’s entitlement to TTD upon reentry of the

healing period related to the shoulder and back after

September 30, 2009.   Alternatively, the claimant re-

entered a healing period on December 13, 2010.

4. A. C. A. §11-9-505(a) damages or entitlement.

5. The claimant’s entitlement to vocational rehabilitation

or job assistance.

The claimant contend that he remains in his healing period and

did not reach maximum medical improvement as found on September 17,

2009 or in the alternative, has re-entered his healing period.
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Claimant continues to have problems with his mangled right upper

extremity, which Dr. James Kelly believes is a”rotator cuff injury

likely related to the initial injury [7/13/107] as he had a

torqueing, tearing type of injury...that he avulsed and had an

injury to the shoulder at the time” for which Claimant needs a

medical evaluation/assessment for his right shoulder and back.

Respondent denies any treatment for Claimant’s right shoulder

and back based on a lack of complaints of pain or problems in the

shoulder and back area in the medical records until 9/15/09.  Dr.

Kelly responds in his deposition, page 14, as follows:

“But when a guy comes in with a mangled arm that’s

been run through an auger and his arm jerked half

off, it’s kind of intuitive he’s going to have

pain all through the arm.  It wouldn’t be

surprising at all that I wasn’t focused on the

shoulder at that point, because I had a guy with a

mangled hand and upper extremity.”

On page 16 of his deposition, Dr. Kelly further

explains that as time passed, and the person progresses,

“they will start to use the limb in more of a normal

fashion, putting more strain and stress on it, different

things will start to appear.”   Further, Dr. Kelly states:

“From ’07 to ’09, this gentleman had an arm that
was so mangled he could hardly use it.  He could
hardly do anything with it.  Once he starts to
improve and starts getting more ability to use the
limb, instabilities or global instabilities of a
shoulder or elbow or whatever would start to
appear.  And for him to not have complaints for
two or two and a half years until then would not
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surprise me.”  [Kelly depo. p. 16, lines 17-24,
non-medical exhibit attached.]

 (c) Respondent failed to offer Claimant an      
opportunity to return to work or re-employment   
assistance even though Claimant was entitled to  
receive compensation benefits for permanent      
disability.

(d)In addition, Claimant is entitled to
reasonable expenses of travel, maintenance and
other necessary costs of a program of vocational
rehabilitation. 

(e) Entitlement to temporary total disability
benefits from and after the last TTD payment
and/or Claimant’s re-entry into his healing
period.
 
(f)Entitlement to appropriate attorney’s fees
and costs.”

The respondent’s contentions are as follows:

“a) Compensability of shoulder, neck and back.

Respondent accepted Claimant injury as

compensable and paid temporary total

disability benefits from July 14, 2007 through

the end of his healing period for the right

hand/forearm injury. Respondent has accepted

the permanent impairment ratings assigned to

each digit for the Claimant’s right hand.

Respondent has provided all reasonable and

necessary medical treatment for the right

hand. Dr. Kelly has indicated he requires no

further treatment of the right hand at this

time.
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Although Claimant had numerous physician and

therapy appointments from the date of injury

forward, there is no complaint of pain or any

problem or even any mention of his shoulder

until the FCE on September 15, 2009 which

recommends a home program for shoulder range

of motion and rotator cuff strengthening.

There is no mention of his back in any medical

record until Dr. Kelly’s December 13, 2010

report attached to Claimant’s Pre-hearing

Questionnaire Response. There was only one

mention in the medical records related to the

neck and that is on the date of injury which

mentioned a superficial lac on his right neck.

Claimant has never complained of his neck to

his treating physicians. 

Mr. Vasquez testified under oath in deposition

on June 7, 2011 that his right shoulder began

bothering him 2½ years after the accident. He

said it was after that that he first told Dr.

Kelly about his shoulder. He testified he told

Dr. Kelly about his shoulder and his back at

the same time. Further, Claimant testified

under oath in his deposition that the only

problems he has are with his shoulder, back,

hand and fingers. 
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For some reason even though Claimant has never

complained of a neck/cervical problem to his

doctor and has testified under oath that he

does not have one, his attorney is claiming a

cervical injury and states that Dr. Kelly

recommended an evaluation of his cervical area

in his December 13, 2010 letter, which is

attached to Claimant’s Pre-hearing

Questionnaire Response and which clearly

states nothing about his cervical area. 

Claimant has quoted from "selected" portions

of Dr. James Kelly’s deposition in his Pre-

hearing Questionnaire Response. Attached

please find the entire transcript of Dr.

Kelly’s deposition which gives a much clearer

picture of the testimony in contrast to the

selected portions. 

Respondent denies that Claimant sustained an

injury to his right shoulder, neck, and back

in the July 13, 2007 accident and denies he is

entitled to benefits including medical

treatment and temporary total disability for

any shoulder, neck, or back condition. 

b) A.C.A.§ 11-9-505 (a).
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Respondent did not have employment available

to the Claimant after his injury and paid

Claimant temporary total disability benefits

during his healing period. Respondent placed

the Claimant on medical leave of absence and

in accordance with its policy, terminated his

employment after one year on medical leave of

absence. At no time did Claimant request to

return to work at Tyson. Claimant has received

either a temporary total disability check or a

permanent partial disability check every two

weeks from July 13, 2007 to the current time

and continuing. 

Claimant testified under oath that he is aware

of only one job at Tyson that he could perform

and that job is and has been filled. He did

not contact any other Tyson location regarding

employment. 

Respondent denies that Claimant is entitled to

§ 11-9-505 (a) benefits. Further Claimant’s

claim of entitlement to continued temporary

total disability benefits from September 17,

2009 forward is certainly inconsistent with

this claim. 

c) Vocational rehabilitation. 
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Respondent provided a rehabilitation

evaluation at Claimant’s request. The report

is dated May 6, 2011. On May 12, 2011,

Respondent’s attorney wrote Claimant’s

attorney providing the evaluation report and

advising that Tyson agreed to provide the

program recommended by the evaluator. There

was no response from Claimant’s attorney. 

On June 7, 2011, Respondent’s attorney deposed

Mr. Vasquez and personally informed him of

that fact. 

Now three months after advising that

Respondent is agreeable to providing the

program recommended by the vocational

evaluation, Claimant’s attorney says at the

August 16, 2011 Pre-hearing Conference that he

is preparing a "budget" and is sure it will

not be accepted by Tyson. 

Tyson will provide the program recommended in

the vocational evaluation and comply with the

Arkansas Workers’ Compensation Act and

applicable case law which governs what is and

is not appropriate payment for vocational

rehabilitation. 

d) Attorneys fees and costs. 
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Claimant’s attorney is entitled to no

attorneys fees and no cost.” 

This case was heard in two parts due to illness on the part of

the claimant.  The first hearing date was March 20, 2012 with the

case being completed on July 24, 2012.  Both transcripts have been

combined and submitted as a complete record.  

From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND 

The claimant in this case sustained compensable injuries to

his right hand and forearm. These injuries were accepted and

benefits were paid.  The respondents accepted and paid several

ratings to the hand.  The issue at bar is whether the claimant

sustained a compensable injury to the shoulder and neck on July 13,

2007.  The claimant testified that he was working for the

respondent, in sanitation.  He added that he had worked for the

respondent for just over a year when he was injured(Record 7/24/12

p. 15).  He added that his duties included cleaning machinery.  The

claimant stated the he did work with an auger or chicken grinder.

The claimant testified that the machine was called a “worm”(Record

7/24/12 p. 15, 17).  The claimant testified that when he arrived at

work, he would get a lock from his locker and lock the machine.

The claimant stated that it was the first time he had worked with
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this machine.  He added that he was told to clean the machine.  The

claimant testified that he had no training on the machine before

being asked to clean it(Record 7/24/12 p. 20-21).  The respondent

called Glenda Swearengin as a witness.  Ms. Swearengin testified

that she was the HR manager for the respondent.  Ms. Swearengin

testified that claimant was trained in Spanish on safety

procedures.  Additionally, she stated that inspections were done to

insure that the employees were knowledgeable on lock out

procedures(Record 7/24/12 p. 132).  She testified that the claimant

was inspected as to lock out procedures on September 7, 2006(Record

7/24/12 p. 133).  The claimant stated that the lock was to lock the

hydraulics on the machine.  The claimant added that the electricity

should have been locked on the machine, but he did not know it at

the time(Record 7/24/12 p. 23).  The claimant stated that he did

not have a scrubber to clean the auger.  He added that he had

fabric gloves over rubber gloves and he was using the fabric gloves

to scrub the machine(Record 7/24/12 p. 24).  The claimant stated

that his glove was caught by the auger and pulled his hand

under(Record 7/24/12 p. 25).  He added that it [the auger] was

“turning my hand and I was pulling it.”  He stated that it pulled

him all the way to his shoulder.  He stated that he was trying to

pull his hand out(Record 7/24/12 p. 25).  The claimant stated that

he was pulling with his hand, but since the auger was turning, it

was turning up to his shoulder.  He stated that he was pulling hard

with his upper body.  The claimant stated that when he started to

clean the machine, the auger was not running.  However, when he put
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his hand in to clean the auger began to move, turning(Record

7/24/12 p. 26).  The claimant stated that he screamed and could not

get his hand out of the machine until they removed the engine from

the worm(Record 7/24/12 p. 27).  He stated that he was then taken

for medical attention.  The claimant stated that screws were used

to secure his fracture and he developed an infection.  He stated

that he was off work for a year(Record 7/24/12 p. 31).  The

claimant stated that he contacted the respondent about “carrying on

work”, but was told “they could wait for me only a year”(Record

7/24/12 p. 32).  The claimant stated that he was told he was fired

from the company. He stated that he asked to be placed at another

plant where he could work with one hand and he added that he was

told no(Record 7/24/12 p. 33).  The claimant stated that there was

not a job for him in the Fort Smith plant, but there was a job in

the Van Buren plant.  He added that there was a job “handing out

gloves” in the Van Buren plant.  He added that he could have

cleaned tables in the Van Buren plant, with one hand(Record 7/24/12

p. 34).  The claimant added that he was not offered a job with the

respondent.  Management notes kept by the respondent on February

23, 2008 note that the claimant was terminated when he did not

return when a job was offered(Claimant’s Exhibit No. 2 p. 20).  Ms.

Swearengin testified that the respondent did not have one handed

duty available.  She stated that she spoke with the claimant two

weeks prior to his medical leave expiring.  He stated that he was

afraid that he was going to be made to go back to work.  She added

that she assured him that was not the case.  She continued that the
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claimant was getting TTD at the time, that he left after their

conversation and did not mention any issues with his shoulder or

back(Record 7/24/12 p. 139-141).  Ms. Swearengin testified that the

claimant never asked to return to work.  She added that the Fort

Smith facility did not have one handed duty available.  The witness

stated that she had never placed anyone on one handed duty(Record

7/24/12 p. 141).  The claimant stated that he was only given

physical therapy for the movement of his hand.  He added that he

had a functional capacity evaluation in 2009.  He continued that he

was given instructions about exercising his hand and

shoulder(Record 7/24/12 p.36).  The claimant testified that he was

given home excises for his shoulder, range of motion, and rotator

cuff strengthening(Record 7/24/12 p. 36).  He stated that he could

not hold his arm down for more than two minutes without pain(Record

7/24/12 p. 38).  He added that he was on pain medications and that

he first complained of shoulder pain to Dr. Kelly.  He added that

it was two and a half years before he complained of pain to Dr.

Kelly(Record 7/24/12 p. 39).  The claimant stated that he had pain

but he did not know if it was his hand or shoulder.  He added that

he told the doctor that his shoulder was very painful.  The

claimant stated that he was asking for examination and treatment of

his shoulder.  He also stated that he was asking for examination

and treatment for his back(Record 7/24/12 p. 40).  The claimant

stated that once he was released from use of a sling, he tried to

exercise his shoulder and he noticed that it was hurting a

lot(Record 7/24/12 p. 41).  The claimant stated that even before he
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was released from use of the sling, he had pain in his shoulder.

He stated that he always felt a lot of pain.  He stated that he

always had pain(Record 7/24/12 p. 41).  He added that he did not

know if the pain was coming from his hand or shoulder.  He added

that he noticed problems with his back about a year after his

injury.  The claimant stated that he recalled telling Dr. Kelly

about his shoulder and back problems before 2010.  He added that

during the first year after his injury he was worried about his

hand, then his shoulder and back(Record 7/24/12 p. 41-43).  The

claimant stated that he had not had any other accidents involving

his shoulder after July 2007(Record 7/24/12 p. 42).  He added that

he had not done anything to injure his back. He stated that his

shoulder and back problems were due to the July 2007 accident.  The

claimant added that he was asking for medical treatment for his

shoulder and back including examination and treatment if

necessary(Record 7/24/12 p. 43).  

Medical records submitted reflect that the claimant was x-

rayed on July 13, 2007 for multiple hand injuries.  No notation of

shoulder injuries was made(Claimant’s Exhibit No. 1 p. 1).

Discharge notes from July 23, 2007 make note of hand injuries and

forearm fracture, with no mention of shoulder injury(Claimant’s

Exhibit No. 1 p. 4).  The medical case manager’s notes from July

18, 2007 also reflect the claimant’s hand injuries and surgeries.

The nurse noted that the goal of treatment was maximum medical

improvement with return to full time employment(Claimant’s Exhibit

No. 2 p.6-8).  Case management notes from October and December of
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2007 continue to reflect treatment for the claimant’s hand

injuries.  The October 2007 record reflects that the claimant was

released to one handed duty on September 26, 2007(Claimant’s

Exhibit No. 2 p.11-14).  Progress notes from February 13, 2008

continue to reflect hand and forearm injuries.  They also note that

one handed duty was continued, but that there was no work for the

claimant that fit the restriction(Claimant’s Exhibit No. 2 p. 17).

February 2009 management notes from the respondent note that the

claimant had another surgery without complications.  There is no

notation in this record about shoulder pain or injury(Claimant’s

Exhibit No. 2 p. 21). On October 9, 2009 the respondent’s

management notes reflect that the claimant reached MMI on September

17, 2009 and ratings for the hand injuries were noted.  There is no

mention of shoulder or back pain(Claimant’s Exhibit No. 2 p. 24).

On December 10, 2010 nurses note reflects that the claimant was

scheduled for an assessment on December 13, 2010.  In that same

note, Dr. Kelly notes that further treatment for the July 2007

workers’ compensation injury would be needed.  He noted that the

claimant was no longer at MMI and noted that treatment was planned

for the claimant’s right shoulder and back(Claimant’s Exhibit No.

2 p. 25).  This is the first mention of shoulder or back pain.  On

January 7, 2011, the management notes reflect that Dr. Kelly did

not recommend further surgery for the claimant’s hand.  The record

reflects that Dr. Kelly did recommend treatment for a non workers’

compensation shoulder pain. 
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The respondents have submitted medical records. These records

do not reflect any complaints by the claimant about shoulder and

back pain through 2008.   In a letter dated, January 26, 2009, Dr.

Kelly does not address any shoulder and back pain or injury that

the claimant has reported(Respondent’s Exhibit No. 1 p. 90).  The

medical records submitted for the rest of 2009 do not reflect that

the claimant had shoulder or back issues. In September 2009, the

claimant had a functional capacity evaluation.  The report reflects

that the claimant fell into the sedentary work level of the U.S.

Department of Labor.  The functional capacity evaluation did

recommend rotator cuff strengthening and conditioning as part of a

home program(Respondent’s Exhibit No. 1 p. 117).  On December 13,

2010, Dr. Kelly’s report, for the first time, mentions shoulder and

back pain.  Dr. Kelly opines that the claimant needed to be

evaluated and might have a rotator cuff issue.  He noted that he

thought the shoulder issue was related to his initial injury as “he

had a torquing, tearing type of injury”(Respondent’s Exhibit No. 1

p. 123).  In a letter dated January 14, 2011, Dr. Kelly notes that

the claimant may have mentioned shoulder pain, but that he was not

treating the claimant for shoulder pain, so he did not make note of

shoddier issues.  He noted that sometimes with such an injury as

the claimant’s, a person may try to “wrench the arm out of the

machinery and will tear the rotator cuff “or do some other type of

injury to the shoulder”.  He noted this type of problem would be

reasonable(Respondent’s Exhibit No. 1 p. 124).  
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The respondent has submitted a vocational rehabilitation

evaluation.  That evaluation reflects that the claimant cannot work

at the type of employment he was doing at the time of his injury.

The report reflects that he will need extensive rehabilitation

services, starting with English as a second language

classes(Respondent’s Exhibit No. 2 p. 11).  In response to the

vocational recommendations, the respondents offered language

classes and transportation(Respondent’s Exhibit No. 2 p.13).  

DISCUSSION 

The claimant in this case sustained an admittedly compensable

injury to his hand and forearm on July 13, 2007. This injury was

accepted by the respondent and benefits paid.  The issue that is

now before the Commission is whether the claimant sustained a

compensable to his shoulder and back on July 13, 2007.   

A.C.A. §11-9-102(4)(A)(I) defines compensable injury as:

“An accidental injury causing internal or

external physical harm to the body  . . .

arising out of and in the course of employment

and which requires medical services or results

in disability or death. An injury is

accidental only if it is caused by a specific

incident and is identifiable by time and place

of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(I); see also §11-9-102(4)(E)(I). Preponderance of
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the evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(I), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B).

In the instant case, there are numerous medical records

related to the claimant’s hand and forearm.  They begin with his

injury in 2007 and continue through 2011.  According to the records

submitted, the claimant did not complain of shoulder or back pain

until December 13, 2010.  The claimant saw Dr. Kelly numerous

times, but there is no notation of shoulder and back pain.

In December of 2010, Dr. Kelly noted that the claimant had

shoulder and back issues and that the claimant had not reached MMI.

This is the first notation or mention of any type of shoulder or

back pain in the records after some two and a half years of

treatment.  Additionally, in January of 2011, Dr. Kelly notes that

the claimant mentioned shoulder pain but he did not note it in the
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records because he was treating the hand and forearm injury.  He

also noted that he had not noted back pain or shoulder pain,

however, he did feel that such shoulder and back pain could be

caused from the injury the claimant suffered.  He added that while

trying to get the hand out of machinery, the claimant might have

suffered a rotator cuff injury.

There are no other findings in the record that confirm that

the claimant had a shoulder or back injury.  We simply have the

claimant’s testimony that he had shoulder and back pain and Dr.

Kelly’s notation that the claimant complained about pain.  Here,

there are no objective medical findings to support the claimant’s

contention that he suffered a shoulder and back injury on July 13,

2007.  Clearly, the claimant did not complain of shoulder or back

pain until some three and a half years after his initial injury.

Additionally, if we are to take Dr. Kelly’s opinion at face value,

that the claimant could have suffered a rotator cuff injury at the

time of his initial injury, it is not reasonable to think that the

claimant would have taken two plus years to report such pain.  I

have considered Dr. Kelly’s deposition from July 13, 2011 and find

it no more convincing than the medical records submitted in

supporting the contention that the claimant suffered a compensable

to his shoulder and back.  There simply are no objective medical

findings that have been submitted that would allow the Commission

to find that the claimant suffered a compensable injury to his

shoulder or back.  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury and the
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compensable injury must be supported by objective medical findings.

Here, the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable injury to his shoulder and

back on July 13, 2007.  When I consider the documentary evidence

submitted along with the claimant’s testimony, I cannot find that

there are objective medical findings to support the contention that

the claimant suffered a compensable injury to his shoulder or back.

Having found that the claimant did not suffer a compensable

injury to his shoulder and back, the claimant is not entitled to

additional medical services for his shoulder and back.

Additionally, he is not entitled to benefits in the form of TTD

related to an injury to his shoulder or back.

The Commission has next been asked to determine if the

claimant is entitled to A.C.A. 11-9-505(a) damages.  Assuming that

this request applies to the initial admittedly compensable injury

to the claimant’s hand and forearm.

A.C.A. § 11-9-505(a)(1) states that:

“Any employer who without reasonable cause

refuses to return an employee who is injured

in the course of employment to work, where

suitable employment is available within the

employee’s physical and mental limitations,

upon order of the Workers’ Compensation

Commission, and in addition to other benefits,

shall be liable to pay to the employee the

difference between benefits received and the
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average weekly wages lost during the period of

the refusal, for a period not exceeding on (1)

year.”

Here, the HR manager testified that the claimant was notified

that his medical leave was about to end.  She added that there was

no one handed job that the claimant could do for the respondent.

She added that she had never placed any employee on one handed

duty.  Clearly, the respondent did not have one handed duty

available.  They had no work for the claimant within his physical

limitations.  Therefore, the claimant is not entitled to benefits

under A.C.A 11-9-505 (a)(1).  

The Commission has been asked to determine whether the

claimant is entitled to vocational rehabilitation and job

assistance. The respondents have submitted a vocational evaluation.

The recommendation states that the claimant would need extensive

retraining, beginning with English as a second language classes.

Additionally, the respondent has submitted a letter making an offer

to the claimant of English classes and transportation.  On cross

examination, the claimant stated that he knew the vocational

evaluation had recommended English as a second language classes.

Additionally, he stated that he knew the respondent had offered to

comply with the recommendations and furnish the recommended

classes(Record 7/24/12 p.65).  The claimant stated that he had

gotten started with the classes.  He added that he was going to

“adult school in Van Buren”.  He stated that he had completed the
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classes and he spoke English “a little bit”(Record 7/24/12 p.66).

He continued that he was going back to school after a break.  The

claimant stated that the classes were free, but that was about

three miles to school and he went on Tuesdays and Thursdays(Record

7/24/12 p.67).  It appears from the record that the claimant had

attended classes recommended as a result of the vocational

evaluation.  Additionally, the respondent has agreed to comply with

the recommendations of the evaluation.  Therefore, I find that the

issue of the claimant’s entitlement to vocational rehabilitation

or job assistance is moot.  The claimant has been evaluated, he has

attended classes and the respondent has agree to comply with the

evaluation.  I see no need to address this issue further at this

point.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has failed to prove by a

preponderance of the evidence that he

sustained a compensable injury to his shoulder

and back on July 13, 2007.  There are no

objective medical findings to support an

injury to his shoulder and back.

2. Having not found that the claimant suffered

a compensable injury to his shoulder and back,

the claimant is not entitled to TTD or medical

services related to a shoulder or neck injury.

3. The claimant is not entitled to benefits

under A.C.A §11-9-505(a)(1) as the respondent
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did not have one handed work for the claimant

that fit within the claimant’s physical

restrictions.

4.  The issue of vocational rehabilitation and

job assistance is moot, as the claimant has

attended classes and the respondent has agreed

to comply with the recommendations of the

vocational evaluation.

5.  The claimant’s attorney is not entitled to

an attorneys’ fee.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          

                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


