
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G105692

DONA VAN KIRK, EMPLOYEE CLAIMANT

HIGHLAND COURT, LLC, EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY, CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 28, 2012

Hearing before Administrative Law Judge O. Milton Fine II on December 13, 2011 in
Harrison, Boone County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Randy P. Murphy, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 13, 2011, the above-captioned claim was heard in Harrison,

Arkansas.  A prehearing conference took place on March 29, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the issues and respective

contentions, as amended, were properly set forth in the order.

Stipulation

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about June 1-2,

2011.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained compensable gynecological injuries.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that she sustained compensable gynecological injuries

and is entitled to reasonable and necessary medical treatment.

Respondents:

1. Respondents contend that Claimant did not sustain an injury within the

course and scope of her employment with Respondent employer.

2. Respondents contend that the problems Claimant is experiencing are

physiological.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Dr. Carole Jackson’s second November 29, 2011 letter, which was not

offered into evidence by Claimant until long after the record had been

closed, will not be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury.

5. Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment.

PRELIMINARY RULINGS

Offer of Evidence After Hearing

On January 18, 2012–36 days after the hearing–Claimant faxed to the Commission

a letter, purportedly by Dr. Carole Jackson, her physician.  The letter purports to address

treatment that Jackson is recommending for Claimant’s alleged injury above and beyond

what is in evidence.  I treated this as a motion to offer belated evidence, and instructed

Respondents to respond.  They did so the same day, stating:

Respondents object to the admission of this report as it has been over a
month since the date of the hearing before Your Honor.  Additionally, this
exhibit does not comply with guidelines set forth in the Prehearing Order
instructing the parties to exchange all exhibits and identify witnesses at least
seven (7) days prior to the hearing.
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1Curiously, this is the same date as the letter from Dr. Jackson that is in
evidence.

2Solely for the purpose of making a record on this ruling, both Claimant’s
facsimile and Respondents’ response will be blue-backed to the record.  Again,
however, the substance of this proffered letter will not be considered.

These objections are valid.  As the Arkansas Supreme Court held in Mason v.

Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960), in order to submit new evidence, a claimant

must show, among other things, that she was diligent in presenting this evidence.  See

also Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).  I find that Claimant has

not done this.  In so doing, I note that Jackson’s letter is dated November 29, 20111–14

days before the hearing.  Moreover, as Respondents pointed out, the belated offering of

this exhibit violates the prehearing order, which reads:  “Exhibits and the identity of

witnesses must be exchanged at least seven (7) days prior to the hearing.”  For these

reasons, the letter from Dr. Jackson will not be admitted into evidence.2  Arkansas Code

Annotated § 11-9-705(c)(1)(C)(i) (Supp. 2011) reads:  “Further hearing for the purpose of

introducing additional evidence will be granted only at the discretion of the hearing officer

or commission.”  For  me to allow this letter into evidence at this juncture would constitute

an abuse of discretion.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and her husband, Thomas Van Kirk.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Respondents’ Exhibit 1, a compilation of Claimant’s medical records,
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consisting of one index page and nine numbered pages thereafter; and Respondents’

Exhibit 2, the transcript of the deposition of Claimant taken December 8, 2011, consisting

of 46 transcribed pages plus seven pages of exhibits (per Commission policy, this

transcript, separately bound, has been retained in the Commission’s file).

ADJUDICATION

A. Compensability

Claimant has alleged that she sustained compensable gynecological injuries.

Respondents deny that she suffered an injury within the scope and course of her

employment at Respondent Highland Court, LLC (“Highland”).

At the hearing, Claimant testified that she is 57 years old, is five feet one inch tall,

and weighs 144 pounds.  She is a high school graduate.  During the time period relevant

to this claim, she was a certified nursing assistant (“CNA”) at Highland, a long-term care

facility.  Her normal job there, on Hall 1, also known as the “Rehab Hall,” did not require

her to lift patients.  She worked from 5:00 p.m. to 11:00 p.m. each day.  But on June 1-2,

2011, she was reassigned to Hall 2.  The patients on the latter hall, according to Claimant,

are not ambulatory and have to be lifted in and out of bed, to place them in chairs or

bedside commodes.  For those two days, she performed this job, and lifted patients with

the help of another CNA and a Hoyer lift.  In addition, she had to reposition these patients

every two hours, and clean some of them.  While doing this job, she wore a gait belt.



Van Kirk - Claim No. G105692 6

3Out of respect for the privacy of this patient, who is not a party to the
proceeding, she will be referred to here strictly by her initials.  Her identity, however, is
revealed in the hearing transcript.

4Respondents have introduced a report dated July 5, 2011 by a peer reviewer
who has opined that Claimant’s physical problems are chronic and degenerative in
nature.  The Commission is authorized to accept or reject a medical opinion and is
authorized to determine its medical soundness and probative value.  Poulan Weed
Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Curiously, the peer

While doing this lifting, she felt straining in her lower abdomen.  Her testimony was

that on June 1, 2011, while lifting a patient, D.R.,3 she leaked “a few drops” of urine.  This

happened between 7:00 and 8:00 p.m. when Claimant and the other CNA were lifting the

patient from a chair to put her into bed.  Her testimony was that the leakage occurred each

time she lifted that day, but her symptoms never progressed during that period beyond a

few drops coming out.  The next day, however, her condition worsened, with more urine

came out with each lift.  Claimant denied having any urinary incontinency prior to June 1,

2011.  Her condition has since deteriorated to the point that she now experiences

incontinency merely by walking, and must use four to six absorbent pads each day.

Claimant stated that she ultimately reported the matter to Respondents, and was

sent to Dr. Larry Jennings on June 20, 2011.  He instructed her to strain, but out of fear

of embarrassment, she checked this effort to avoid urinating.  Jennings tried to refer her

to a gynecologist, but the specialist refused to see her.  She ultimately saw Dr. Jackson,

a gynecologist, and paid for this visit out of her own pocket.

As a result of her job, according to Claimant, she “felt like [her] insides were coming

out.”  Her medical records in evidence reflect that Jackson has diagnosed her as having

“a large cystocele,” “a small rectocele” and a one “1 degree uterine prolapse.”4
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reviewer is not identified by name anywhere in the report; he or she merely points out
that his/her specialty is “Obstetrics & Gynecology, Maternal Fetal Medicine.”  I do not
credit the opinion of this reviewer, based upon my evaluation of the evidence in its
totality.

5Notwithstanding the description of this condition as a herniation, neither it nor
the rectocele or uterine prolapse fall within the ambit of the hernia section of the Act,
Ark. Code Ann. § 11-9-523 (Repl. 2002).  See Bottoms Bapt. Orphanage v. Johnson,
240 Ark. 175, 398 S.W.2d 544 (1966).  See also Loveless v. Garrison Furn. Co., 251
Ark. 776, 475 S.W.2d 158 (1972).  Consequently, that provision will not be applied
here.

“Cystocele” is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 466 (30th ed. 2003)

as a “hernial5 protrusion of the urinary bladder, usually through the vaginal wall.”  In turn,

a “rectocele” is a “hernial protrusion of part of the rectum into the vagina.”  Id. at 1597.

Finally, a first-degree uterine prolapse is a “downward displacement of the uterus so that

the cervix is within the vaginal orifice.”  Id. at 1517.  I note that Claimant’s husband

corroborated this, stating that it “looked like her roof was caving, in, I mean, the upper part

of her vagina was pushing and protruding out.”

Notwithstanding her earlier statements concerning D.R., during her cross-

examination by Respondents, Claimant gave the following testimony:

Q. Okay.  And during that two-day period [June 1-2, 2011], at least what
you told me in your deposition, you couldn’t point to any specific
incident which caused your problem?

A. Correct.

Q. You think this developed over a two-day period gradually as a result
of doing some repetitive-type work?

A. Correct.

Q. And here’s where I’m a little confused but we covered this pretty good
in your deposition, you told me the only real symptom you had on that
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Wednesday or Thursday, June 1 or 2, was some mild cramping that
you didn’t think much of.

A. Right.

Q. All right.  And you told me in your deposition that you did notice your
problem with leakage when you were at home on Friday morning.

A. Well, it leaked but not as much, on Friday morning it was more
present.

Q. You told me in your deposition that you noticed you had a problem
Friday morning at home and that’s when you realized that there was
an issue for the first time.

A. Correct.

Q. Okay.  And you didn’t go to the receptionist during that two-day period
and report any type of incident?

A. No, sir.  As I said in my deposition I was figuring it was just a strain
and–

Q. All right.

A. –and it would go back to where it needed to be.

Q. And you worked your duties, you were off on that Friday when you
noticed it at home and you weren’t real sure of the cause, but you
believed it was working over that two-day period on Hall Number 2,
right?

A. Correct.

Q. And then on Sunday you told me when you were at home you noticed
these additional female issues that you’ve described some urinating
and you felt the pain worse after Friday also, is that–

A. Correct.

. . . 
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Q. And in your deposition, I won’t go through all of this, though, but we
discussed at some length the way your problems started and you said
it was over several patients.  You didn’t identify any specific patient
or incident during your deposition, so is it correct that this developed
over a two-day period without any isolated specific incident?

A. To the best of my knowledge, yes, sir.

Specific Incident.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011)

defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing
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force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

I credit Claimant’s testimony that the onset of her symptoms occurred “gradually”–as

shown above.  But this does not meet the requirement of establishing a compensable

specific incident injury.  She did not point to a specific incident identifiable by time and

place of occurrence–nor does the balance of the evidence indicate one.  There must be

a identifiable incident under § 11-9-102(4)(A)(i).  See Edens v. Superior Marble & Glass,

346 Ark. 487, 58 S.W.3d 369 (2001).  A generic description of work is not sufficient; there

must be a particular, specific incident.  Hapney v. Rheem Mfg., 342 Ark. 11, 26 S.W.3d

777 (2000).  Hence, any claim for a specific-incident injury here must fail at the outset.

Gradual Onset.  With respect to injuries that are gradual-onset in origin, 

§ 11-9-102(4)(A)(ii) & (a) (Repl. 2002) states:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
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specific incident and is identifiable by time and place of occurrence, if the
injury is:

(a) Caused by rapid repetitive motion. Carpal tunnel syndrome is specifically
categorized as a compensable injury falling within this definition;

(b) A back or neck injury which is not caused by a specific incident or which
is not identifiable by time and place of occurrence; or

(c) Hearing loss which is not caused by a specific incident or which is not
identifiable by time and place of occurrence[.]

In addition to rapid repetitive motion, a claimant seeking workers' compensation benefits

for a gradual-onset injury must prove that:  (1) the injury arose out of and in the course of

his or her employment; (2) the injury caused internal or external physical harm to the body

that required medical services or resulted in disability or death; and (3) the injury was the

major cause of the disability or need for treatment.  Ark. Code Ann. § 11-9-102(4)(A)(ii) &

(E)(ii) (Repl. 2002).  In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998), the Arkansas Supreme Court held that there is a two-part test for determining

whether an injury is caused by rapid repetitive motion:  (1) the tasks must be repetitive,

and (2) the repetitive motion must be rapid.  If the first element is not met, the second is

not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412

(2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do not satisfy the

definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Claimant testified that during the shift she worked on June 1, 2011, she performed

lifting maneuvers on nine separate patients.  She estimated that she did 18 lifts on that

shift over the span of two hours.  In describing the lifts, she stated that each generally took

five to ten minutes and involved intermittent physical activity–such as holding the patient
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while the other CNA cleaned them, or vice versa.  I credit this.  But this activity does not

constitute rapid repetitive motion under the law; and for that reason, a claim based on this

theory must likewise fail.

In reaching this decision, I want to take pains to point out that based on my own

observations and extensive questioning of Claimant, I believe her to be sincere in her

belief that her conditions are compensable.  But any belief, no matter how sincere, is not

a substitute for credible evidence.  Graham v. Jenkins Engineering, 2004 AWCC 46, Claim

No. F112391 (Full Commission Opinion filed March 12, 2004).  In sum, she has not proven

by a preponderance of the evidence that she sustained a compensable injury under the

Workers’ Compensation Act.
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B. Reasonable and Necessary Medical Treatment

Claimant has also contended that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

However, because Claimant has not established that she sustained a compensable

injury, she has not proven her entitlement to treatment.  Thus, this also must fail at the

outset.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


