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STATEMENT OF THE CASE

On April 17,2012, the above-captioned claim was heard in Harrison, Arkansas.  A

prehearing conference took place on January 30, 2012.  A prehearing order entered that

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the third stipulation at the hearing, they are the following six,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on November 1, 2009, when

claimant sustained compensable injuries to his back, shoulder, head and

right ankle.

3. Respondents accepted the above injuries as compensable; however, they

deny that Claimant sustained a compensable psychological injury under Ark.

Code Ann. § 11-9-113 (Repl. 2002).

4. Claimant’s average weekly wage of $662.45 entitled him to benefits of

$442.00/$332.00.

5. Claimant has been assigned zero percent (0%) impairment ratings for both

his right ankle and lumbar spine.

6. Medicals were paid until May 12, 2011.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

Claimant amended the third issue to specify the period for which he is seeking temporary

total disability benefits.  Also, the parties agreed to the addition of an issue concerning

whether Claimant sustained a compensable mental injury.  The following were litigated:

1. Whether Claimant sustained a compensable mental injury under Ark. Code

Ann. § 11-9-113 (Repl. 2002).

2. Whether Claimant is entitled to continued reasonable and necessary

medical treatment with Dr. James Blankenship, Dr. David Cannon and

Health Resources of Arkansas (neuropsychological counseling).
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3. Whether Claimant is entitled to temporary total disability benefits from June

25, 2010 to a date yet to be determined.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Following amendments and additions to Respondents’ contentions at the hearing,

the respective contentions of the parties read:

Claimant:

1. Claimant contends that he was employed by the respondent at all relevant

times, including the date of injury of November 1, 2009, when he injured his

low back, head and right ankle.  The claimant’s primary treatment has been

for the low back.

2. Respondents are controverting any additional medical treatment with Dr.

James Blankenship and Dr. David Cannon as previously approved.

Because the respondents are controverting the claim, the claimant would

also like to treat with Health Resources of Arkansas for neuropsychological

treatment.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to this matter.

2. Claimant has been released to a fully duty capacity with zero percent (0%)

impairment ratings to both the ankle and lumbar spine.

3. Medical records do not support entitlement to additional indemnity.
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4. Additional medical care for Claimant’s compensable injuries is not

reasonable and necessary.

5. With respect to Claimant’s alleged psychological injury, Respondents

contend (a) it is not a compensable consequence; (b) it is not compensable

at all; (c) there is no causal connection between his compensable injuries

and his alleged mental conditions; and (d) any alleged conditions for which

he is currently undergoing treatment are pre-existing and unrelated to his

work-related injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable mental injury under Ark. Code Ann. § 11-9-113

(Repl. 2002).

4. Claimant has not proven that he is entitled to additional treatment of his

alleged mental condition.
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5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his shoulder, neck, elbow and wrist.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his compensable head injury.

7. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his compensable lower back injury.

8. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits on and after June 25,

2010.

9. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of two index pages and 46 numbered pages thereafter; Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of two index pages and

34 numbered pages thereafter; and Respondents’ Exhibit 2, non-medical records,

consisting of one index page and 12 numbered pages thereafter.

Adjudication
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As the parties have stipulated, Claimant sustained compensable injuries to his back,

shoulder, head and right ankle on November 1, 2009.  Claimant, who is 45 years old and

has a twelfth-grade education, was working that day as a driver for Respondent Ronnie

Dowdy, Inc. (“Dowdy”) when the following occurred:

I got to the truck stop in Green Castle, Pennsylvania, and I was going to park
to take a break, I had just delivered a load real close by.  I went and tried to
check the liquids, I opened my hood, got up on the tire, and got up on the
engine of the tractor.  I started checking the liquids.  My foot kind of got
twisted between the engine, so what I did was I jumped back into the tire and
I started hopping because my leg started hurting, and then I lost my balance,
and I went back and hit the truck next to me with my upper body, and I fell.
My lower back hit the concrete real bad.  And I couldn’t get up.

In this action, he is not only seeking to prove that he sustained a compensable

mental injury as a result of that fall, but that he should receive additional medical treatment

and temporary total disability benefits along with a controverted attorney’s fee.

Respondents dispute his entitlement to these things.

A. Whether Claimant sustained a compensable mental injury.

Claimant has alleged that in addition to his November 1, 2009 injuries to his head,

right ankle and lower back, which Respondents accepted, he suffered a compensable

mental injury under Ark. Code Ann. § 11-9-113 (Repl. 2002).

Section 11-9-113(a) provides:

(a)(1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be
considered an injury arising out of and in the course of employment or
compensable unless it is demonstrated by a preponderance of the evidence;
provided, however, that this physical injury limitation shall not apply to any
victim of a crime of violence.
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1However, as is pointed out, infra, the evidence does not show that Murtaus is a
psychologist, let alone a licensed one.

(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and
unless the diagnostic of the condition meets the criteria established in the
most current issue of the Diagnostic and Statistical Manual of Mental
Disorders.

The standard “preponderance of the evidence” means the evidence having greater weight

or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947)).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant testified that he has been undergoing psychological treatment at Health

Resources of Arkansas two times a month for the past year, and that it has helped with his

condition.  When asked what led him to seek this help, he responded:  “I was very, I had

a lot of anxieties and depression and I tried to commit suicide twice and it has helped me

to go and see Diane Murtow [sic] which is my psychologist.”1  Claimant denied that he had
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2I recognize that this matter is intensely private.  For that reason, the details of
Claimant’s condition and mental health history will only be addressed herein to the
extent necessary to address the issues raised under the claim.

ever undergone any mental health treatment or suffered from depression or suicidal

thoughts prior to his work-related fall.  Further, he denied even having any personal issues

before the accident that would have required him to seek treatment.  He agreed that he

testified in his deposition that he had nothing going on with his family in the past and that

he had always been healthy.  Claimant  admitted that he had some emotional problems

when he was a child, but stated, “that was because I didn’t pay attention in school.”

However, he did admit that “a lot of times” he would pull over to the side of the road and

cry.

Claimant’s mental health treatment records in evidence show that on January 12,

2011, he presented to the emergency room at North Arkansas Regional Medical Center

with complaints of hearing voices and suicidal ideation.2  The history portion of the record

reads “prior suicide attempt.”  It also notes that there is no pertinent family history.  It was

recommended that he “be seen ASAP for OP care.”

He was seen on January 12, 2011 at Health Resources of Arkansas.   In an

interview with Claimant, he admitted to previously having a plan to hang himself but denied

current suicidal ideation.  He stated that he had been experiencing inter alia, depression

and anxiety, along with insomnia.  Claimant related that he had been getting only two to

three hours of interrupted sleep for approximately a year and added, “I just can’t deal with

this any longer and I need some professional help.”

He was given the following diagnoses:
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Axis I:  311.00 Depressive D/O NOS
Axis I:  300.00 Anxiety D/O NOS
Axis II:  71.09 D/O D/O Diagnosis
Axis III:  Lower Back Pain; Carple [sic] Tunnel

The January 31, 2011 treatment record contains the following statements by

Claimant:  “I know there is something wrong with me–I have been dealing with this since

I was 18 y/o–I cannot finish what I start–I cry–I have had over 50 jobs since I was 18, I

can’t do anything on my own.”  “I drive a truck, I would just pull over on the side of the road

and cry.”  “I don’t want to feel like this anymore.”

On February 18, 2011, the history portion of the record reads in pertinent part:

“Depression on/off since child . . . .”  In a record dated March 2, 2011, a note reads:

Pete shared his concern about not being able to work and family members
that have been helping finding hard to continue in economic times.  Pete
shared that he has been holding in his sadness since childhood, only time
he cries is when the sadness overwhelms him, does not allow himself to talk
or think about source of sadness due to fear that he will loose [sic] control,
not be able to stop crying, “go crazy.”

Claimant underwent an evaluation at The Mental Fitness Center of the Ozarks in

Harrison, Arkansas on September 27, 2011.  There, he was examined by “Stephen R.

Harris, Ph.D Consulting Psychologist.”  Claimant related that he was physically abused as

a child and that “he had a lot of rage”; but his job as a truck driver helped with this because

he did not have to deal with people much in that position.  He had both suicidal and

homicidal ideation. Harris wrote:  “He seems to focus emotional difficulties upon his

physical injuries thereby exacerbating existing physical difficulties.”  He assigned Claimant

the following diagnoses under the DSM-IV-TR:

Axis I:  296.90 Mood Disorder, NOS
 307.89 Pain Disorder associated with both psychological factors and 
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  general medical condition
 300.02 Generalized Anxiety Disorder

Axis II:  Cluster A and B personality traits
Axis V:  GAF: CURRENT: 52

I must point out that pursuant to § 11-9-113(a)(2), not only must this diagnosis,

and/or with the one quoted above that was given on January 12, 2011 at Health Resources

of Arkansas, meet the criteria in the DSM-IV-TR, which is the most current issue of that

manual, but the diagnosis has to be made “by a licensed psychiatrist or psychologist.”

With regard to the January 2011 assessment, the record does not reflect who assigned

the diagnoses, but two individuals are referenced therein:  “Diane Martaus LCSW” and

“DM Reynolds.”  Even assuming that one of these individuals made the diagnoses, there

is no evidence that either is a licensed psychiatrist or psychologist.  Martaus is, per her

title, apparently a licensed clinical social worker–not a psychologist or psychiatrist.  And

the matter is wholly unknown with respect to Reynolds.  Similarly, there is no evidence that

Dr. Harris, while apparently is a psychologist, is a licensed one.  Thus, the January 2011

and  September 2011 diagnoses are insufficient under § 11-9-113(a)(2), and his claim for

a mental injury must fail at the outset.

Claimant did not attempt to offer proof–assuming for the sake of argument that he

could have done so—of the licensure of any individual who may have assigned him any

of the above diagnoses under the DSM-IV-TR.  But he was on notice that he must prove

each and every element of the above-cited section.  This was an issue whose addition he

agreed to at the hearing; he was not surprised in any way.  For this reason, Ark. La. Gas

Co. v. Grooms, 10 Ark. App. 92, 661 S.W.2d 433 (1983)(“[W]e hold only that the

Commission erred . . . when it based its decision on a finding of fact which was clearly not
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in issue or developed by the evidence without notice to the parties of its intent to do so and

no opportunity to offer proof on that issue was afforded”) is inapposite.  As the Full

Commission held in Bennett v. City of Benton, Claim No. E500506 (Full Commission

Opinion filed August 14, 1996):

The proposition that a party bringing a claim must establish every element
required to establish such a claim in order to prevail is an elementary
concept of law.  Certainly, proof of the facts necessary to establish certain
elements can be provided by the stipulations of the parties, and, where
evidence related to an element is unrebutted, the element may be
established with only minimal evidence.  However, the party opposing the
claim is not required to specifically challenge every element of a claim in
order to bring the element into issue.  Instead, by challenging the claim, the
opposing party brings every element of the claim into issue and imposes the
burden of establishing each element of the claim on the party bringing the
claim.  This is such an elementary tenet of the law that the claimant in the
present claim cannot be heard to claim surprise by its application, as he
suggests.

As the Commission pointed out in Overstreet v. Pontiac Coil, Inc., 2004 AWCC 194, Claim

No. F307136 (Full Commission Opinion filed November 2, 2004), this position is

inescapable when one reads the Arkansas Workers’ Compensation Act’s various

compensability provisions in conjunction with the dictate in Ark. Code Ann. § 11-9-

704(c)(3) (Repl. 2002) that those provisions be strictly construed.

However, the question of the licensure of the parties who made these diagnoses

is not the only problem with Claimant’s mental injury claim.  The evidence clearly shows

that this claim does not involve a “crime of violence” under § 11-9-113(a)(1).  For that

reason, Claimant must show that his alleged mental condition was caused by a physical

injury to his body.  He has not done this.  As discussed above, he testified repeatedly that

he had no preexisting psychiatric or psychological problems.  But I cannot, and do not,
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credit this in light of the extensive documentary evidence to the contrary.  His mental

health treatment records contain multiple representations by him that he had difficulties

in this area prior to his fall.  The most notable one is his January 31, 2011

acknowledgment that he has been dealing with this problem since he was 18 years old.

Consequently, I cannot causally relate these diagnoses to the compensable injuries he

sustained in the November 1, 2009 fall.  He has thus not proven by a preponderance of

the evidence that he sustained a compensable mental injury.
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B. Whether Claimant is entitled to additional treatment.

Claimant has contended that with respect to his November 1, 2009 injuries to his

head, right ankle and lower back, which Respondents accepted, he is entitled to additional

treatment by Dr. James Blankenship and Dr. David Cannon, along with neuropsychological

counseling.  Respondents dispute that he is entitled to these things.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because Claimant has not proven that he sustained a compensable mental injury,

this portion of his additional-treatment claim must fail at the outset.  With respect to the

balance of the issue, the evidence reflects the following:

Claimant testified that his primary problems are his upper and lower back and his

shoulder.  But he stated that he also has pain in his upper neck, elbow and wrist, and that
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he suffers from “really bad headaches.”  He has only seen Dr. James Blankenship once;

but he would like to return to and treat with him.  Similarly, he has only been allowed to go

to Dr. David Cannon, a pain management specialist, one time.  Cannon is supposed to

administer a series of four injections into his spine.  While he has already undergone

cortisone shots by Dr. Brent Sprinkle, he understood that those were superficial; those by

Dr. Cannon would go into his spine.  At present, he is taking Zoloft, Vistaril, Flexeril,

Tramadol and Naproxen, and is using a TENS unit.  He maintained, however, that while

he continues to use it every day, the TENS unit is no longer helping.

The medical records in evidence show that Claimant on November 1, 2009

underwent a CT scan of the head that showed, inter alia, “a tiny 3 mm focus of

hyperdensity seen on the right in the area of posterior aspect of the Sylvian fissure . . . .”

The radiologist wrote that “[t]his may represent a punctate calcification although a tiny

focus of hemorrhage cannot be excluded.”  The lumbar CT was normal.  Dr. Reginald

Rutherford on November 10, 2009 wrote that “Unenhanced CT scan of the brain raised the

possibility of a small amount of blood right silvian fissure.  CT scans of the cervical and

lumbar spine proved negative for acute trauma.”  The doctor also noted that Claimant was

complaining of a headache with accompanying photophobia, pain in his right buttock, and

numbness in his right foot and both hands.  On November 18, 2009, Rutherford wrote that

follow-up CT and an MRI of the brain “has proven normal.”  Cervical and lumbar MRIs

showed only mild degenerative changes.  An MRI of the right ankle showed moderate

insertional tendinopathy for posterior tibial tendinitis, mild tendinopathy of the juxta

malleolar peroneal brevis and nominal plantar fasciitis.  He was referred to Dr. Gordon for
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further evaluation of the ankle.  Electrodiagnostic testing was recommended to evaluate

the buttock pain.  He was given Nortriptyline to treat his “post-traumatic headache.”

Claimant’s November 25, 2009 nerve conduction study was normal other that showing

evidence of right carpal tunnel syndrome.  A November 11, 2009 pelvic MRI was negative.

Rutherford wrote that in light of the MRI result, “I have no explanation [for the buttock pain]

and have nothing to offer him.”

Dr. Gordon on November 25, 2009 found mild swelling in Claimant’s right ankle.

He found that Claimant had an ankle sprain, but that none of the chronic changes with the

tendinopathy of the posterior tibial tendon and peroneus brevis tendon were related to the

fall.  On December 16, 2009, Dr. Gordon wrote that Claimant “can resume normal work

activities such a standing, walking, squatting, or climbing, but I do not think he is quite safe

enough to do any commercial driving since this will require his right foot.”  Gordon on

January 13, 2010 stated:

Right ankle sprain.  No residual evidence of instability, really just still having
some pain.  His previous MRI did not reveal any significant problems that
would really account for this such as chondral injury; so at this point, I would
recommend that we get him back to his regular work duties and see if this
will not just resolve with work hardening and activity.  As for his current left
ankle symptoms, as well, I would recommend the same thing.  I do not see
anything to be really concerned about here on exam, and we will just have
to see how he does with this.  Resume normal work duties.  Follow-up in six
weeks.

The April 28, 2010 note reads:

Pete comes in today for followup with regards to his right ankle injury.  He
reports that overall it [is] healing very slowly.  He still reports some pain
mainly on the anterolateral side of the ankle that worsens with weightbearing
activities.  He went back to work at full-duty and fortunately that seems to be
going okay.
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He was given an injection in the ankle at that time.  On May 26, 2010, Gordon released

him at maximum medical improvement with zero percent (0%) impairment.

On December 16, 2009, Dr. Sprinkle did bilateral lumbar paraspinal and left

rhomboid trigger point injections.  He noted that the reports on the MRIs of the lumbar and

cervical spines showed only degenerative changes; but he also pointed out that the report

reflected “shallow disc herniation at C6-7 displacing the right C6 nerve root.”  Claimant on

December 30, 2009 reported that the injections helped him overall, and that his pain was

lessened.  Sprinkle wrote on January 13, 2010:

1.  I think he is at maximum medical improvement from his straining events.
2.  I think the MRI shows pre-existing phenomena that were aggravated by
his work injury.  3.  He is at maximum medical improvement from cervical and
lumbar complaints.  4.  He has had three trigger point injections so we really
can’t do any more steroid exposure for at least six months.  5.  He does have
degenerative changes and I think unfortunately he will have some chronic
symptoms but I think we have made our best effort to try to minimize his
symptoms as much as possible.  6.  He has been through physical therapy,
has had several medications and injections so I think he has really
maximized nonoperative treatment.  7.  He can return to work full duty.  8.
I will see him back on an as needed basis.  9.  He can take the Skelaxin and
naproxen as long as those provide benefit for him.

Claimant returned to Dr. Sprinkle on February 24, 2010 with right forearm pain that the

doctor could not correlate to his fall.  Sprinkle stated:  “He is still at maximum medical

improvement with a 0% permanent impairment rating.”

Claimant went to Dr. Blankenship on April 4, 2011 pursuant to a change-of-

physician and told him that he has been suffering from mid-lumbar back pain since the

work-related fall and that he had undergone three epidural steroid injections with no relief.

The doctor wrote:
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I have told Mr. Valdes that I would recommend that we start from scratch.
I have recommended that we get him in to see Dr. David Cannon for an
evaluation and Z-joint injection.  I have recommended that he get started
working in a good flexion-oriented program with Neely at Jones Physical
Therapy in Harrison.  I will plan on seeing him back in six weeks and will see
how he is doing at that time. If is not improving, then it is likely I am going to
recommend multilevel diskography to delineate whether he does have a true
diskogenic etiology for his back pain.  I have told him I would like for us to
try conservative treatment plan up until then to see if we can get this better
without a discussion of possible surgical intervention.  He agrees with this
overall game plan.

A lumbar MRI on that same day was read by Blankenship to show mild disc degeneration

at L4-5 and L5-S1 with no significant protrusions, and mild facet arthropathy at L3-4 and

L4-5 without significant lateral recess stenosis or neural impingement.

Claimant saw Dr. Cannon on May 2, 2011.  The doctor assessed him as having

1. Spondylosis-lumbar, most significant at L3-4 and L4-5
2. Intervertebral disc disorder-lumbar, most significant at L4-6 and L5-

S1
3. Facet arthropathy at L3-4 and L4-5
4. Low back pain
5. Bilateral sacroiliac joint dysfunction, right slightly worse than left
6. Myofascial pain with spasms

He recommended that Claimant undergo bilateral L3-4 and L4-5 facet injections under

fluoroscopy, along with “consideration of radiofrequency at these level[s] as a more

permanent option.”

Dr. Sprinkle on September 13, 2011 wrote:

I have been asked to review treatment recommendations from Dr. James
Blankenship.  He has been recommended to undergo facet joint injections,
by Dr. Cannon.  Certainly facet joint injections are reasonable treatment
option for degenerative disc disease, however, I placed this patient at
maximum medical improvement for his lumbar spine, January 13, 2010.  I
think the recommendation for facet joint injections recently are more likely
indicated secondary to his chronic degenerative disease, and not related to
his specific work injury in November 2009.  Therefore any treatment pursued
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subsequent to January 13, 2010, is more likely related to his pre-existing
degenerative disease, than to his temporary aggravation of it as a result of
his work injury November 2009.

On November 8, 2011, Dr. Katherine Darling wrote that Claimant reported a recent

onset of memory loss.  She stated that because of this and his “history of head trauma and

bleed . . . it is my professional opinion that a complete neurological examination is

necessary.”

Claimant’s testimony was that his primary problems are his upper and lower back

and his shoulder.  But he stated that he also has pain in his upper neck, elbow and wrist,

and that he suffers from “really bad headaches.”  But I cannot award any treatment for his

neck, elbow and wrist, since they were not accepted as compensable and I have not been

asked to make a compensability finding with regard to them.  See Carthan v. School

Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed

November 28, 2006)(improper for administrative law judge to address issues sua sponte);

Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission

Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)

(unpublished)(same).  Instead, what I have been asked to address is whether he is entitled

to additional treatment by Drs. Blankenship and Cannon.

Neither doctor has recommended treatment for Claimant’s headaches.  But I credit

his testimony that he is having them and have accepted the stipulation that his head injury

was accepted as compensable.  His medical records reflect that he has complained of

headaches from the outset.  The Arkansas Court of Appeals in Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which
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are required so as to stabilize or maintain an injured worker are the responsibility of the

employer.”  After consideration of the evidence, I find that additional treatment of

Claimant’s head is reasonable and necessary.

As for his shoulder, I note that while Claimant accepted a shoulder injury as

compensable, nothing in his medical records shows that he has had any shoulder

complaints or underwent treatment therefor.  I am aware that a claimant does not have to

put forth objective evidence in support of his need for additional treatment.  Castleberry

v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).  But I simply do not find his

testimony credible on this point, and thus find that he has not met his burden of proof on

this aspect of this issue.

As for his back, Dr. Sprinkle has opined that additional treatment would be “more

likely related to his pre-existing degenerative disease, than to his temporary aggravation

of it as a result of his work injury November 2009.”  The Commission is authorized to

accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based

upon my review of the evidence, I credit Sprinkle’s opinion.  The record reflects that

Sprinkle released Claimant at maximum medical improvement on January 13, 2010–and

assigned him a zero percent (0%) impairment rating.  In so doing, he noted at that time

that Claimant “does have degenerative changes and I think unfortunately he will have

some chronic symptoms.”  The doctor hastened to add that “we have made our best effort

to try to minimize his symptoms as much as possible . . . [h]e has been through physical
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therapy, has had several medications and injections so I think he has really maximized

nonoperative treatment.”  Neither Drs. Blankenship nor Cannon, with whom Claimant

wishes to treat, have causally related his present back problems to his work-related injury.

I find that the injury to Claimant’s back injury on November 1, 2009, which

Respondents accepted, was a temporary aggravation of a pre-existing condition–the

degenerative condition of his lumbar spine.  See Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001).  It had resolved by the time of his initial visit to Dr.

Blankenship.  In light of the evidence, I do not find that Claimant’s current need for back

treatment by Drs. Blankenship and Cannon is causally connected to his work-related fall.

For that reason, he has not established his entitlement to it by a preponderance of the

evidence.

C. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant has also argued that he is entitled to additional temporary total disability

benefits from June 25, 2010–when he left Werner Enterprises (“Werner”–another trucking

firm)–until a date yet to be determined.  Claimant’s compensable injuries to his back,

shoulder and head are unscheduled, see Ark. Code Ann. § 11-9-521 (Repl. 2002); while

the right ankle injury is a scheduled one, see id. § 11-9-521(a)(4).  An employee who

suffers a compensable unscheduled injury is entitled to temporary total disability

compensation for that period within the healing period in which he has suffered a total

incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the underlying condition causing

the disability has become stable and nothing further in the way of treatment will improve
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that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  As

for scheduled injuries, a claimant is entitled to temporary total disability benefits “during

the healing period or until the employee returns to work, whichever occurs first . . . .”  Ark.

Code Ann. § 11-9-521(a) (Repl. 2002).  See Wheeler Const. Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).  Also, a claimant must demonstrate that the disability

lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).  Claimant

must prove his entitlement to temporary total disability benefits by a preponderance of the

evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002).

As Claimant’s work history reflects, truck driving is the only job he has ever held.

He admitted that Respondents paid him temporary total disability benefits for a time after

his November 2009 fall.  Claimant testified that he went back to work driving for a different

carrier, Werner, on March 26, 2010, and was employed there until June 25, 2010.  He has

not worked anywhere since that time.  Claimant is seeking additional benefits for the

period after he left Werner until a date to be determined.  He began receiving Social

Security disability benefits about a month prior to the hearing.  Asked about his current

activities, he stated:  “Lay down, I get up, I sit on the sofa in the living room for a little bit,

my back it starts hurting and then I go and lay down again.  That’s pretty much what I do.”

Claimant testified that he is unable at present to return to trucking because “I’m in a lot of

pain all the time.”

When asked why he stopped working for Werner, Claimant stated, “Because I am

in a lot of pain.”  As for how he was able to return to work in the first place, he responded:

“Because I was taking medications while I was going down the road and I decided that
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some other people’s life [sic] were in my hands and that I was going to hurt somebody so

I decided that I couldn’t keep on going like that.”

Claimant’s CDL is still current, and he is not under any restrictions from a doctor.

Dr. Sprinkle released him to full duty in December 2009.  At that time, he was given a

TENS unit.  As for his ankle, Dr. Gordon released him to regular duty on January 13, 2010.

That same day, Dr. Rutherford indicated that he could resume his normal job duties.

When he went to work for Werner, he took and passed a physical.  Questioned

about his March 26, 2010 physical form, which reflects that he reported no illness or injury

within the last five years, Claimant responded:  “That is correct.  I lied.  I totally lied.  I said

that . . . I totally lied because if I would have mentioned something they would have sent

me back to the house and that’s not what I was told.  I was told that I had to go back to

work.”  He later added:  “I lied completely on my application.  I sure did.”  However, he

disputed that he was administered a physical; instead, he described it as a cursory

examination.

Claimant alleged that the reason he left Dowdy was “because they didn’t want me

anymore.”  But he admitted that in his application with Werner he represented that it was

because of “paper logs.”  When asked about his deposition testimony that he did not tell

Werner about his injuries, he answered:  “I did lie to them, yes.”

Claimant denied telling Dr. Gordon on April 24, 2010 that he had gone back to work

and seemed to be doing okay; but the record of that visit reflects that conversation.

The evidence reflects that while Claimant never went back to work at Dowdy

following his fall, he applied for and received a job for Werner on March 26, 2010, and was
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employed there until June 25, 2010.  But this would not automatically end his entitlement

to temporary total disability benefits concerning his scheduled injury.  An unsuccessful

return to the workplace because of the effects of a work-related injury does not foreclose

a claimant being awarded additional benefits of this nature.  See Farmers Coop. v. Biles,

77 Ark. App. 1, 69 S.W.3d 899 (2002); Roberson v. Waste Mgmt., 58 Ark. App. 11, 944

S.W.2d 858 (1997).

Under the facts at bar, however, I cannot find that Claimant’s nearly three-month

tenure at Werner was an “unsuccessful” return.  With regard to his scheduled injury, his

ankle, Dr. Gordon on January 13, 2010 found that he could return to regular duty.  I credit

this opinion.  By the time that Claimant went back to him on April 24, 2010, he stated that

the ankle was “healing very slowly” and that he was having some pain that gets worse with

weightbearing activities.  But I credit the medical record over Claimant’s testimony and find

that he told Gordon that day that his full-duty return to work was “going okay.”  On May 26,

2010, Gordon released him at maximum medical improvement with zero percent (0%)

impairment.  I credit this as well.

As for his unscheduled injuries, as I noted above, I credit Dr. Sprinkle’s opinion that

Claimant reached maximum medical improvement with respect to his back on January 13,

2010.  While he returned to Sprinkle on February 24, 2010–which was still prior to

Claimant’s hiring by Werner–the doctor opined that Claimant remained at maximum

medical improvement.  I find that he reached the end of his healing period for his back on

the former date.  As for his shoulder and head, I find that his healing periods ended on or
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before this date for them as well.  For the period for which he is seeking these benefits, he

has not been totally incapacitated from earning wages.

Claimant’s testimony on this matter cannot be given credit.  At first, he testified that

he had to leave Werner “[b]ecause I am in a lot of pain.”  Later, however, he stated that

the reason was because he had been taking medications for his injuries and that he felt

he could no longer do this while driving.  Moreover, he admitted that he lied extensively

in his application to Werner.  These misrepresentations, outlined above, include his failure

to disclose the injuries at issue.

The evidence before me as outlined above shows that Claimant, whose work history

has consisted entirely of truck-driving, has a current CDL and is under no physical

restrictions by any physician.  His return to work at Werner in March 2010 was successful,

and he reached the end of his healing period with respect to all of his compensable injuries

prior to June 25, 2010.  Certainly by that date, he was not totally incapacitated from

earning wages.  Therefore, he has not proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits.

D. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because I find that Claimant has not proven his entitlement to

additional temporary total disability benefits–the only indemnity benefits sought herein–he

has not shown that his attorney should be awarded a controverted attorney’s fee pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed..

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


