
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G200645

MICHAEL L. VOYLES, EMPLOYEE CLAIMANT

SWIFT TRANSPORT COMPANY, INC., EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED OCTOBER 16, 2012

Hearing before Administrative Law Judge Elizabeth W. Hogan on July 18,
2012, at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Philip M. W ilson, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little
Rock, Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

payment of medical expenses, temporary total disability benefits, anatomical

impairment and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

as defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence

preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 5, 2011, at which time the claimant was earning sufficient wages to
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entitle him to a compensation rate of $575.00/$431.00 in the event this claim

is found to be compensable.  Some expenses have been paid by Aetna.

The claimant contends he injured his testicles on October 5, 2011, as

a result of a truck accident.  Ultimately, his right testicle was removed.  He

seeks payment of medical expenses, temporary total disability benefits from

January 10, 2012, to May 29, 2012, anatomical impairment, along with

attorney’s fees.

The respondents contend the claimant did not sustain an injury arising

out of and in the course of his employment.  The claimant suffers from a

congenital condition limiting the blood flow to the right testicle.

The following were submitted without objection and comprise the

evidence of record:  the parties’ prehearing questionnaire responses and

exhibits contained in the transcript along with the depositions of Christopher

Shell, Lawrence Koening, and Dr. Edwin Diaz, incorporated by reference.

After reading the depositions, it becomes apparent that an employee has to

go through several departments and any number of supervisors to report an

accident.

The claimant, who was very gregarious, was the only witness to testify

at the hearing.  He became emotional when discussing the economic and

marital consequences of his injury and he seemed earnest throughout his

testimony.

The claimant, age 47 (D.O.B. June 2, 1965) has a high school

education and some college courses.  He has worked for the respondent

employer since 2000 as a long-haul trucker and trainer of student drivers.  The
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claimant’s manager is Chris Shell.  The claimant’s health history includes a

2006 back injury.

On October 5, 2011, the claimant was in the passenger seat of a truck

supervising Mr. Beruck Twelode.  The claimant sent Qual Comm messages

to the office about Mr. Twelode’s incompetence.  The claimant testified his job

would be in jeopardy if he did not continue the training.

Mr. Twelode subsequently hit a traffic island and took his hands off the

steering wheel.  The seat bottomed out and violently jolted the claimant, who

experienced groin pain.  The claimant reported the incident and was instructed

to take over driving and complete the delivery.  Mr. Shell said he would call

him back with the phone numbers of the workers’ compensation carrier.  The

accident knocked the front wheel out of alignment which was later repaired.

When they returned to the office, Lawrence Koening took a statement

about the incident from both the claimant and Mr. Twelode.  The claimant

experienced pain, swelling, and soreness in his testicles and while he was off

work, went to see his general practitioner.

The claimant returned to work, mentioning to Mr. Shell that he remained

symptomatic.  W hen his symptoms grew progressively worse, Dr. Murad

ordered an ultrasound which the carrier denied.  The employer sent the

claimant to Concentra where Dr. Marcia Hixson also recommended an

ultrasound.  The claimant was also examined by a urologist, Dr. Edwin Diaz.

Ultimately, the claimant had surgery by urologist, Dr. D’Anna, two (2) months

after the accident.
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In his deposition, Christopher Shell, explained that he had been a

“driver leader” for 13 years based in South Carolina.  Although he considers

himself the claimant’s supervisor, the company runs 24 hours a day, seven

days a week, so actually the employees have to speak with whoever the

supervisor is on duty at the time of the call.  Furthermore, since the claimant

is a trainer, he is also in communication with the Training Department in New

York, (Depo. p. 10, 22-23).  At the time of the accident, the claimant was rated

as  a  Diamond  Driver,  the  highest  classification  in  the company, (Depo.

p. 36-37).

Mr. Shell stated that the claimant called him on his cell phone on

October 5, 2011, to report the truck accident and injury to his testicles, (Depo.

p. 12-13).  Mr.  Shell  kept  no  written  notes  of  this  conversation,  (Depo.

p. 13-14).  He instructed the claimant to call the “fleet leader,” Randy Salyer.

At first, Mr. Shell  stated he and Mr. Salyer took no action on the

claimant’s phone call.  But later he said the claimant was instructed to contact

the Claims Department and Mr. Salyer told the claimant to see a physician,

(Depo. p. 15, 18, 22).

Mr. Shell recollected the claimant initially did not want to file a workers’

compensation claim but later Mr. Shell said the claimant missed time from

work and reported continuing testicular pain (Depo. p. 17, 24).  Again, the

claimant’s supervisors took no action.

Mr. Shell stated it is customary to take a written statement from the

drivers after an accident but those reports are handled through the Training
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Department, (Depo. p. 32-35).  Once again, the Swift supervisors have no

responsibility for the accident reports.

Mr. Shell does not remember the claimant reporting any problems with

the trainee, Mr. Beruck Tweolde, despite cell phone records showing the

claimant called Mr. Shell the day before the accident and spoke eight minutes

(Depo. p. 11).  This was the same day the claimant left a message with

Denise Brundell reporting problems with the trainee (Depo. p. 26).  Mr. Shell

does, however,  remember that the trainee, Mr. Tweolde, is no longer

employed with the company, (Depo. p. 23).

Mr. Shell also stated that the truck was not damaged in the accident,

(Depo. p. 13).  Repairs made to that truck were part of a warranty recall,

(Depo. p. 19).

In his deposition, Lawrence Koening testified he took a statement about

the accident from the claimant but no report from a student driver could be

located, (Depo. p. 14-16) Mr. Koening stated the claimant did report problems

with the student  driver,  (Depo. p.11)  and  did  report  the  accident  but not

an injury, (Depo. p.20).

MEDICAL EVIDENCE

The claimant saw Dr. Sikandar Murad at the Little Rock Walk-In Clinic

on October 7, 2011.  The claimant gave a history of injury consistent with his

testimony.  The doctor excused the claimant from work (October 7-9, 2011)

and prescribed narcotics and ice packs.

46-year-old white male presents with report that he suffered a
blunt blow to his testicles on Wednesday.  They have been
hurting since that time.
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Reports he was in a truck supervising a trainee driver when they
went off the road and he landed on the seat and somehow
suffered a blunt blow to this testicles.  It felt as if he was going to
pass out for a short time, however he did not and was able to
move around with difficulty.  Reports he has been putting ice in
that area and taking ibuprofen 800 mg 3 to 4 times a day.  This
does help, however he is not able to drive or work because of the
pain.

Left testicle is slightly larger than the right, the epididymis is
markedly enlarged and tender to palpation.

On January 4, 2012, the carrier sent the claimant to Dr. Marcia Hixson

at Concentra.  She imposed work restrictions and ordered an ultrasound of the

“left testicle since it remains swollen and tender with his history of blunt

trauma.”  Dr. Hixson’s notes recount the truck accident with the student driver

and Dr. Murad’s treatment but she notes “pain has progressively increased

since then with no relief . . . pain is made worse with prolonged sitting or

movement and does find minimal relief with readjustment of testicle.”

The claimant returned to Dr. Murad on January 13, 2012.  He diagnosed

“hypertrophy of the right testicle and exquisite tenderness on the left side.”  He

also ordered an ultrasound and recommended surgical intervention.  Dr.

Murad opined,

The pattern of injury and resultant signs and symptoms is
consistent with traumatic injury with resultant ischemia of the
right testicle.

Dr. Murad noted absent blood flow to the right testicle based on the ultrasound

and excused the claimant from work indefinitely beginning January 13, 2012.

Testicular Ultrasound January 13, 2012:

. . . Patient had MVA in October 2011 with trauma to the scrotum.
The patient has had chronic scrotal pain since that time.  The
patient feels like the pain is more left-sided though is [sic]
throughout the scrotal sac.
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. . . The left testicle appears normal in size and shape.  There is
good blood flow within the left testicle. . . .

The right testicle is smaller than the left and is inhomogeneous.
There is marked decreased blood flow to the right testicle.
Chronic torsion or hematoma or infarct of the right testicle is
suspected. . . .

The CT scan of the pelvis taken January 14, 2012, showed:

. . . Normal-appearing left testicle. . . .  The right kidney is small
and inhomogeneous and has poor blood flow.  There is some
blood flow to the right testicle, through the right testicle appears
to be abnormal by ultrasound.

Dr. Richard D’Anna performed surgery (orchectomy) on January 14,

2012, to remove the claimant’s right testicle based on the diagnosis of

“posttraumatic right orchialgia, chronic.”  The left scrotum was explored and

hydrocele (fluid) was removed.  The operative report shows:

This gentleman recently had a scrotal trauma with subsequent
decreased size in his right testis. . . .  The patient has been
having right orchialgia although at times both sides have been
hurting and radiating to both groins without associated swelling.

Dr. Diaz excused the claimant from work from January, 2012, to March

21, 2012.

The carrier formally denied the claim on February 15, 2012.

Dr. Murad treated the claimant for post-operative pain and released him

on May 29, 2012.

In his deposition, Dr. Diaz, a urologist, did not seem to be concerned

about some discrepancies in the medical records regarding the change in the

claimant’s pain complaints from the left to the right side, (Depo. p. 7-9, 18-21,

30-31), explaining that the testicles are “mobile”.  He also did not find it to be

significant  that  the right testicle was smaller than the left, (Depo. p. 12-13,
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15-23), because he saw the claimant several months after injury and atrophy

of the testicle.  He also deferred to the surgeon, Dr. D’Anna, who was not

deposed.

Dr. Diaz explained that the right testicle had to be amputated after poor

blood flow caused parenchymal (functional) damage which was evident on the

1-15-2012, scrotal ultrasound, (Depo. p. 4-11, 16, 23, 25, 27).  The surgery

relieved the claimant’s pain which started after the accident.  Dr. Diaz opined

that the injury and need for treatment was work-related, (Depo. p. 19, 22-23,

25-30).

DOCUMENTARY EVIDENCE

Swift Transportation documents called “Claim Abstract (Detail)” show

the claimant reported the truck accident and groin injury, consistent with his

testimony, to Juliet Hensel on October 6, 2011.

A note dated October 13, 2011, shows the claimant decided not to

pursue a workers’ compensation claim and used his group insurance to see

his general practitioner.  On January 13, 2012, the claimant expressed

concern that his condition had not improved and requested medical care.  The

claimant was then sent to Concentra.

A truck repair report dated October 11, 2011, shows the truck was out

of alignment.  There is no mention of warranty work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the injury did not

arise out of and in the course of employment as the claimant suffered from a

congenital condition.
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“Arising out of the employment” refers to the origin or cause of the

accident and the phrase “in the course of employment” refers to the time,

place and circumstances under which the injury occurred.  Gerber Products

v. McDonald, 15 Ark. App. 226, 692 S.W.2d 879 (1985).  The test for arising

out of the employment requires that a causal connection exist between the

injury and the employment.  The injury must be a natural or probable

consequence or incident of the employment and a natural result of one of its

risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark.

App. 1980).

The claimant has consistently reported a history of injury to his

physicians and the emergency room in the course and scope of his

employment

Act 796 of 1993, did not abolish compensation for a preexisting

condition.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  The employer "takes the employee as he finds him" and employment

circumstances  that  aggravate  pre-existing  conditions  are compensable.

St. Vincent Infirmary v. Brown, 53 Ark. App. 30, 917 S.W .2d 550 (1996).

Public Employee Claims Division v. Tiner, 37 Ark. App. 23, 822 S.W.2d 400

(1992).

A preexisting disease or infirmity does not disqualify a claim if
the employment aggravated, accelerated, or combined with the
disease or infirmity to produce the disability for which
compensation is sought.  Nashville Livestock Commission v.
Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Minor v. Poinsett
Lumber & Mfg. Co., 235 Ark. 195, 357 S.W .2d 504 (1962);
Conway Convalescent Center v. Murphree, 266 Ark. 985, 588
S.W.2d (Ark. App. 1979); and Pearline Williams v. L & W
Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 
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An aggravation is a new injury resulting from an independent incident, which

must  meet  the  definition  of a compensable injury, pursuant to Ark. Code

Ann. §11-9-102, W illiams v. L & W . Journal, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2004).

To the extent that the claimant suffered from a pre-existing condition

limiting blood flow, there is no evidence that this condition caused him to seek

medical treatment or miss work prior to the compensable accident.  Even if

blood flow was compromised to the right testicle, the trauma was enough to

exacerbate the condition and cause atrophy.

As this claim arose after July 1, 1993, this case is governed by Act 796

of 1993  which  must  be  strictly  construed,  Ark.  Code  Ann. §11-9-704,

§11-9-717.  The claimant has the burden of proving the following

requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance

of the evidence of record, which means “evidence of greater convincing force,”

Smith v. Magnet Cove Barium Corporation, 212 Ark 491, 206 S.W.2d 442

(1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific
incident identifiable by time and place of occurrence

or
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(b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major
cause of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of

these requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).

I find the claimant was injured in a specific incident his job as a truck

driver and the trauma to the testicles caused internal harm as evidenced by

atrophy of the right testicle, meeting the elements of proof.

According to the testimony of Mr. Shell and Mr. Koening, along with the

documentary evidence from Juliet Hansel and repairs to the truck, I find the

evidence of record shows the claimant was involved in an accident significant

enough to damage the truck while in the course and scope of the claimant’s

capacity as a mentor to student drivers.  I also find the claimant reported in

injury to the scrotum (both testicles) to Mr. Shell, Ms. Hensel, Dr. Murad, and

Dr. D’Anna.  Based on the medical records and Dr. Diaz’s deposition, the

accident caused the claimant’s injury and need for treatment.

1. The Workers’ Compensation Commission has jurisdiction
of this claim in which the employee-employer-carrier
relationship existed on October 5, 2011, at which time the
claimant was earning sufficient wages to entitle him to a
compensation rate of $575.00/$431.00 in the event this
claim is found to be compensable.  Some expenses have
been paid by Aetna.

2. The claimant has proven, by a preponderance of the
credible evidence, that he sustained a compensable injury,
caused by a specific incident, arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code
Ann. §11-9-102.
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3. The respondents are directed to reimburse Aetna and pay
all medical expenses within thirty (30) days of receipt
pursuant to Commission Rule 099.30.

4. The respondents are directed to pay temporary total
disability benefits to the claimant from January 10, 2012,
to May 29, 2012, as he remained in his healing period,
unable to work.

5. The respondents are directed to pay to the claimant
permanent partial disability benefits pursuant to Ark. Code
Ann. §11-9-521(a)(17) equivalent to 53 weeks for the loss
of the testicle.

6. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to be
paid  in  accordance  with  Ark. Code Ann. §11-9-715, §11-
9-801, and WCC Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5, 1992)
(E019760), the claimant's portion of the controverted
attorney's fee is to be withheld from, and paid out of,
indemnity benefits, and remitted by the respondent,
directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended
by Act 1281 of 2001, limiting attorney’s fees on medical
benefits and services for injuries after July 1, 2001. 

7. If they have not already done so, the respondents are
directed to pay the court reporter, Pamela St. Clair’s, fees
and expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the

Findings of Fact above.  All accrued sums shall be paid in a lump sum without

discount and this Award shall earn interest at the legal rate until paid, pursuant

to Ark. Code Ann. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et

al v. Pickett, 64 Ark. App. 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988



-13-

S.W.2d 3 (1999); and Hartford Fire Insurance Co. v. Sauer, 358 Ark. 89, 186

S.W .3d 229 (2004).

IT IS SO ORDERED.

                                                            
ELIZABETH W. HOGAN   
Administrative Law Judge


