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Hearing was held before Administrative Law Judge Elizabeth W. Hogan on July 27,
2012, in Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Kenneth E. Buckner, Attorney at Law, Hot Springs,
Arkansas, and Mr. Robert B. Buckalew, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by Mr. Michael E. Ryburn, Attorney at Law, Little
Rock, Arkansas. 

Respondent No. 2 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses incurred with Dr. Shahim, continuing medical treatment,

additional temporary total disability benefits, impairment, late payment penalties

and attorney’s fees.

At issue is whether or not additional medical treatment is compensable

(causally related) under Ark. Code Ann. §11-9-102(4), (12); whether the treatment

was reasonable and necessary pursuant to Ark. Code Ann. §11-9-508; whether or

not the claimant is entitled to temporary total disability benefits as defined by Ark.

Code Ann. §11-9-102(12); the correct anatomical rating pursuant to §11-9-519(g),

Rule 34 and §11-9-522; and sanctions (36% late penalty and contempt) as defined

by Ark. Code Ann. §11-9-802 and §11-9-706.
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After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 10, 2005,  at which time the claimant sustained  compensable injuries

to the body as a whole at a compensation rate of $466.00/$350.00.  Medical

expenses and temporary total disability benefits have been accepted.  Some

expenses have been paid by Qual Choice.  This claim has been the subject of three

previous hearings with Opinions entered May 17, 2007, and November 24, 2010,

by the Administrative Law Judge, and Agreed Orders filed July 10, 2006, and

September 25, 2008.

The claimant contends she sustained compensable neck, shoulder and back

injuries for which she has seen Drs. M. Greenberg, R. Rutherford, J. Tullis, W.

Bruffett, A. Quershi, R. Shahim, Silzer, and S. Schlesinger.  Dr. Greenberg

performed neck surgery (C5-7) on April 20, 2006.  Dr. Shahim performed neck

surgery on March 29, 2011, (removal of hardware at C5-7 and fusion from C4 to

C7), which has been controverted.  The claimant seeks payment of medical

expenses associated with Dr. Shahim’s treatment, temporary total disability benefits

on January 31, 2011, and from March 29, 2011, to August 3, 2011, a 13%

impairment rating, sanctions against the respondents, and attorney’s fees.

The respondents contend Dr. Shahim’s treatment was unreasonable and

unnecessary pursuant to Ark. Code Ann. §11-9-508 and not causally related to the

compensable injury as defined by Ark. Code Ann. §11-9-102.  Additionally, the

respondents contend Dr. Shahim’s surgical treatment was not the subject of any

previous Order, therefore a contempt citation is unwarranted.  Dr. Shahim’s bills
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were not paid because they did not conform with Rule 30.  The respondents have

accepted an 11% impairment rating to the neck and contend the 13% rating does

not conform to the A.M.A. Guidelines.  In the event of an award, the claimant would

not be entitled to indemnity benefits during the school’s summer recess.

The following were submitted without objection and complete the evidence

of record:  The parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  With the agreement of the parties, the first four exhibits in the

respondents’ packet were withdrawn.  The claimant’s objection to Systemedic’s

reports exhibits 9-12 and 14-16 was mistakenly overruled, see Rule 20(3)(4).  At the

prehearing conference, the claimant objected to Mary Price’s records without the

opportunity to cross-examine her so the burden was the respondents to arrange for

her deposition or bring her as a witness.  Accordingly, those records are proffered.

The claimant was the only witness to testify at the hearing.  She became

emotionally distraught talking about the financial and social impact her injury has

had on her family (she is a school teacher and her husband is a police officer), and

her frustration in dealing with the workers’ compensation insurance carrier.  The

parties’ stipulated to the testimony of adjuster, Misty Thompson.  The carrier

followed Commission Rule 30 and denied Dr. Shahim’s medical treatment based

on the pre-certification criteria.  The proposed treatment was reviewed by a nurse

and physician and again denied.  The parties were discussing a second opinion

with either Dr. Tullis or Dr. Thomas when the claimant went ahead with the surgery

recommended by Dr. Shahim.  The respondents have accepted an 11% impairment

rating.

The claimant, a school teacher who is working on her Master’s degree, has

remained symptomatic from a 2005 compensable neck injury with pain, swelling,

headaches and a sticking sensation and radicular shoulder pain.  Dr. Shahim
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recommended surgery after conservative treatment failed.  The claimant could not

get her workers’ compensation carrier nor her group health carrier to pay for

treatment.  While the parties’ attorneys were conferring about a second opinion, the

claimant used credit cards with the hospital and an installment plan with Dr. Shahim

to obtain the surgery.  The workers’ compensation carrier has continued to pay her

prescription pharmacy bills despite controverting Dr. Shahim’s treatment as not

causally related to the compensable injury.

During the March 29, 2011, surgery, Dr. Shahim found bone spurs, another

ruptured disc and a torn annulus.  After the surgery, the claimant’s neck pain has

improved and the pricking sensation is gone.  She remains symptomatic in her right

shoulder and arm with numbness and weakness which she attributes to nerve

damage or muscle atrophy caused by the carrier’s delays in providing medical

treatment.  Her symptoms are worse with activity and changes in the weather.  Dr.

Shahim has recommended further treatment to see if her shoulder symptoms can

be improved.

On June 13, 2012, Dr. Shahim assessed a 13% permanent anatomical

impairment rating to three cervical discs.  The carrier accepted an 11% rating with

checks dated July 10, 2012 (to cover the period of June 21, 2012, to July 4, 2012),

July 16, 2012 (for July 5, to July 18, 2012, and July 19, 2012, to present).  No

attorney’s fees have been paid.

On cross-examination, respondents argued that diagnostic testing showed

no spurs, disc, or tearing that needed surgical intervention and Dr. Shahim

fraudulently invented these findings to justify the surgery.  Respondents also

argued that the surgery did not improve the claimant’s symptoms.
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MEDICAL EVIDENCE 

The claimant’s medical history is explained in the prior opinions and will not

be repeated here.

The claimant’s exhibit packet is not in chronological order as requested in

the Prehearing Notice.  Reading back to front, the claimant consulted Dr. Shahim

in September 2010, with complaints of worsening neck pain and resulting shoulder

and arm pain with headaches.  He ordered x-rays which showed a stable fusion at

C5-6 and C6-7 with osteophytes at C4-5, and an MRI scan which showed a central

disc herniation with foraminal stenosis at C4-5 and multilevel spondylosis at C3-4

and C7-T1.  In his reports of October 14, 2010, November 4, 2010, and January 31,

2011, Dr. Shahim discussed treatment options (surgery, facet blocks facet

rhizotomies) and possible complications.

The patient is a pleasant lady who has had a neck injury related to
work.  She has had a prior cervical fusion at C5-6 and C6-7.  She has
developed adjacent level disease at C3-4 and C4-5 . . . she
complains of posterior neck pain, suboccipital headaches and
intrascapular pain with bilateral shoulder pain.  (Emphasis added.)

Dr. Shahim advised that surgery might not alleviate all of her symptoms and she

might require a second stage posterior stabilization surgery.  The claimant tried the

epidural steroid injections but they worked only temporarily.  Dr. Shahim scheduled

the claimant for surgery (anterior cervical fusion at C4-5 with removal of plating at

C5-6 and C6-7) on March 29, 2011, and excused her from work until April 29, 2011.

On April 25, 2011, Dr. Shahim noted improvement in the claimant’s pain.

The patient is status post anterior cervical fusion at C4-5 and removal
of the plating at C5-6 and C6-7.  She is doing much better.  Her neck
and shoulder symptoms are improved.  She had a disc herniation and
osteophytes at C4-5 which were removed.  She does have multilevel
cervical spondylosis.

In his report of June 1, 2011, Dr. Shahim noted,
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At the time of the surgery we found that she had an annular tear at
C4-5 with disruption of the disc space and a posterior subligamentous
disc herniation.  This was clearly causing some of her symptoms.  It
looked worse intraoperatively than was seen on the preoperative
MRI.

X-rays of the surgical site showed stability but as of July 6, 2011, the site was not

healed.  Dr. Shahim prescribed an Aspen rigid collar, work restrictions, physical

therapy, and pain medication.  He noted the claimant’s complaints of right shoulder

discomfort and diagnosed a frozen shoulder commenting, “she has had chronic

muscle atrophy in the right shoulder.”

Dr. Shahim rated the claimant in his report of June 13, 2012:

The patient had a work related injury.  She has had a three level
cervical fusion including C5-6, C6-7, and C4-5.  She continues to
have some radicular symptoms including right arm weakness and
numbness.  She also has right foot weakness since her prior surgery.

The patient’s impairment rating for three level cervical discs surgically
treated is 13 percent impairment of the whole person.  I have
recommended to her to see a Rehab Medicine physician for
evaluation and impairment rating.  She may qualify for a higher
impairment rating for her other radicular and weakness related
symptoms.

Dr. Shahim does not explain which edition of the A.M.A. Guidelines he used or cite

the table or page number.  It doesn’t appear that anyone asked the doctor for

clarification of the rating or asked his opinion about how the surgery was related to

the compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied the claimant’s surgery by Dr. Shahim as not

causally related to the compensable injury pursuant to §11-9-102(4)(12).

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:
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1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable
by time and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive
motion, which is the major cause of the disability
or need for medical treatment.

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).
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The claimant suffered a compensable neck injury in 2005 and failed fusion

in 2006.  She suffers from chronic pain in her neck, shoulders, and arms with

headaches.  Since this claim has been litigated so much, I have had the opportunity

to evaluate the claimant’s demeanor on several occasions.  I find that she is a

credible witness.  She is also a hard-working person, trying to arrange her medical

treatment during school breaks, so as to minimize her time off work.  And her

willingness to incur personal debt to have surgery confirms that she was truly

suffering pain.

It is well-known that surgical fusion places stress on the vertebrae above and

below the surgical site causing subsequent complications over time.  As I interpret

the medical records, Dr. Shahim concluded the same by referring to the need for

treatment due to “adjacent level disease.”  Therefore, I find treatment at C4-5 is a

compensable consequence of the 2006 surgical fusion.

Dr. Shahim also removed hardware in the claimant’s neck at C5-7 in an effort

to alleviate pain.  This treatment was clearly related to the compensable injury and

alleviated the “sticking” sensation the claimant experienced.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of
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healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).  Treatment for pain is a reasonable and

necessary medical expense.  Therefore, I find Dr. Shahim’s treatment reasonable

and necessary in relation to the compensable injury.

Respondents have not paid Dr. Shahim’s expenses contending they were not

submitted properly according to Rule 30.  There is no evidence on this point.  If in

fact the bills were not submitted properly, they need to write the doctor and inform

him what is needed to pay the bills.  Based on the litigious history of this claim, a

36% penalty attaches to the medical expenses.

The claimant is entitled to payment of her time off from work when she was

unable to work and recovering from surgery.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.  For a scheduled injury,

a claimant is entitled to temporary total disability compensation during the time that

the employee is within the healing period or until the employee returns to work,

whichever occurs first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the
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healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability

compensation, regardless of physical capabilities.  Carroll General Hospital v.

Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  If the employee is unable to

perform remunerative labor with reasonable consistency and without pain and

discomfort, the temporary disability is deemed “total.”  Pyles v. Triple F. Feeds of

Texas, 270 Ark. 729, 606 S.W.2d 146 (Ark. App. 1980).  The determination of the

end of the healing period and whether the claimant has made a good faith effort to

“return to work” are factual questions to be decided by the Commission.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Farmers

Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

Dr. Shahim has rated the claimant at 13% but the respondents only accepted

11%.  The 11% was paid belatedly and a late payment penalty attaches.  Given the

litigious history of this claim, I find the late payment willful.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W..2d 827 (1992).  Without permanent disability, the claimant

is not entitled to rehabilitation benefits under Ark. Code Ann. §11-9-505.  Hampton

and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d 21 (1991).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured
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through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B)(Repl.

1996) states that “any determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii)(Repl. 1996).  According to Table 75 on page

113 of the 4th Edition of the A.M.A. Guidelines, a three level fusion is calculated as

follows:

D. Single-level spinal fusion with or without decompression with residual
signs or symptoms 10%

E. Multiple levels, operated on, with residual, medically documented
pain and rigidity with or without muscle spasm Add 1% per level

Therefore, I find Dr. Shahim correctly assessed a 13% rating for the surgery he

performed.

Since the rating was assessed on June 13, 2012, but payment did not begin

until July 10, 2012, twenty-seven days later, the claimant is entitled to a late

payment penalty.

In pertinent part, Ark. Code Ann. § 11-9-802 provides:

(c)  If any installment payable under the terms of an award is not paid
within fifteen (15) days after it becomes due, there shall be added to
such unpaid installment an amount equal to twenty percent (20%)
thereof . . ..

(e) In the event that the Commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant.

The term “installment” includes interest.  Couch v. First State Bank, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).  The “due date” of the award attaches 15 days
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after the appeal time has expired so the carrier actually has 45 days to make a

payment.  Johnson v. American Pulpwood Co., 38 Ark. App. 6, 825 S.W.2d 827

(1992) and Ark. Code Ann. § 11-9-711(a)(1).  Subsection (c) penalties do not apply

to medical expenses or attorney’s fees.  Smith’s Store v. Kirker, 6 Ark. App. 222,

639 S.W.2d 751 (1982).  However, subsection (e) applies to any benefit not just

installments to the claimant.  Cooper Tire & Rubber Co. v. Richard Angell, 75 Ark.

App. 325 (2001).  And the Commission has the authority to award a double

attorney’s fee where the claim has been put in jeopardy a second time.  Harvest

Food v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

One of the purposes of the statute and case law is to put the economic

burden of litigation on the party which makes litigation necessary by controverting

the claim.  Prier Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1988).

I find the allegations of fraud against Dr. Shahim to be without merit.  He

commented that the findings during surgery were worse than the appearance of the

MRI.  And if the respondents truly thought fraud was involved, they would not have

paid for his prescriptions or any impairment.

1. The parties stipulated to an employee-employer-carrier
relationship on November 10, 2005,  at which time the
claimant sustained  compensable injuries to the body as a
whole at a compensation rate of $466.00/$350.00.  Medical
expenses and temporary total disability benefits have been
accepted.  Some expenses have been paid by Qual Choice.
This claim has been the subject of three previous hearings
with Opinions entered May 17, 2007, and November 24, 2010,
by the Administrative Law Judge, and Agreed Orders filed July
10, 2006, and September 25, 2008.

2. The claimant has proven by a preponderance of the evidence
of record that Dr. Shahim’s three level fusion is a compensable
consequence of the 2005 injury pursuant to Ark. Code Ann.
§11-9-102.

3. The claimant has proven by a preponderance of the evidence
of record that the treatment provided by Dr. Shahim is
reasonable and necessary pursuant to Ark. Code Ann. §11-9-
508.
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4. The respondents are directed to pay all medical expenses
within thirty days of receipt pursuant to Rule 30 and reimburse
the claimant for her out-of-pocket expenses.

5. The respondents are directed to pay the claimant temporary
total disability benefits on January 31, 2011, and from March
29, 2011, to August 3, 2011, as she remained in her healing
period, unable to work.

6. The respondents are directed to pay an additional 2% in
permanent partial disability benefits to the claimant for a total
of 13% to the body as a whole for a three level procedure.

7. The respondents are directed to pay a 36% late payment on
medical expenses, temporary total disability benefits and the
impairment rating.

8. Claimant’s request for a contempt citation is denied.  The
respondents were within their right to challenge treatment at
the C4-5 level.  However, since the treatment was combined
with the compensable C5-C7 levels to alleviate pain, a
reasonable and necessary treatment causally related to the
compensable injury, the respondents’ failure to pay Dr.
Shahim’s medical expenses and benefits associated with that
treatment are subject to a penalty.

9. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

10. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and
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this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


