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STATEMENT OF THE CASE

On February 7, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on November 15, 2011, and a pre hearing

order filed on November 17, 2011.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 with modifications

and without an objection made part of the record. Prior to hearing

on February 7, 2012, the parties agreed to the following

stipulations:

1. On August 8, 2009, the relationship of employee-employer-

carrier-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $332.00

for TTD and $249.00 for PPD.

3. The respondents are controverting the claim in its

entirety.
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Prior to hearing on February 7, 2012, the parties agreed to

litigate the following issue:

1.  Whether the claimant sustained an injury.

2.  Claimants’ entitlement to medical treatment.

The claimant contends that she has never completely recovered

from the effects of her August 8, 2009 injury and that she is in

need of additional medical treatment.  Further, she contends that

an MRI was recommended by her treating physician but that the

respondent refused to authorize it. The respondent denies that

claimant sustained a compensable injury although it initially

provided two medical visits with Dr. Clark.  There are no objective

findings to support a compensable injury.  Dr. Clark prescribed

Robaxin and Xanaflex for back pain. The claimant had a pre-existing

back problem and claimant sought no medical treatment after August

17, 2009, until one year later.  Alternatively, the respondent

contends that if the claimant had a compensable injury to the low

back on August 8, 2009, the condition resolved in 2009 and no

further treatment is reasonable and necessary for the treatment of

that injury. 

The stipulations agreed to by the parties, as modified prior

to the hearing on February 7, 2012, and set out in the pre hearing

order are hereby accepted as fact.  From a review of the record as

a whole to include medical reports, documents and matters properly

before the Commission and having had the opportunity to hear

testimony of the claimant and observe her demeanor the following

decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 50-year-old female who was working for the

respondent at the time of an incident that occurred on August 8,

2009(Record 2/7/2012 at p.7).  The claimant testified that she bent

over to “fix a buggy” and her back popped out(Record 2/7/2012 at p.

7).  She stated that she reported the August 8 incident to her lead

that night and then reported the incident to HR the following

Monday(Record 2/7/2012 at p. 8).  She went to see Dr. Clark, the

company doctor.  Dr. Clark’s record for that visit, notes that the

claimant had lumbar strain and was prescribed Mobic and Robaxin,

muscle relaxers.  She was returned to work with the following

restrictions: no lifting, pushing or pulling of more than 20

pounds. Additionally, she was restricted to alternate with sitting,

standing and walking as tolerated (Record 2/7/2012 at p. 8;

Respondent’s Exhibit No.1 at p. 1).  The claimant testified that

she continued to suffer low back pain.  She added that a week later

she felt about the same and returned to see Dr. Clark.  His record

of that visit, August 17, 2009, reflects that the claimant stated

that she was overall better.  Dr. Clark noted that the claimant

“had a little residual soreness that occasionally reaches a 3-4 on

the pain scale with certain movements.”  He added that she denied

radicular symptoms and that she was asking to be released to

regular duty(Record 2/7/2012 at p. 10; Respondent’s Exhibit No.1 at

p.4).  On August 17, 2009, the claimant was released to return to

work without restrictions.  The claimant testified that she left

Dr. Clark’s office, on that date, and went to Dr. Hays’ office.
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Dr. Hays is a chiropractor(Record 2/7/2012 at p.10).  She stated

that she told Dr. Hays that she was in a lot of pain.  She added

that she was having trouble sitting and getting up, bending over

and doing her job.  She stated that “it was just pain mostly,”

adding that she “just needed some relief”(Record 2/7/2012 at p.

11).  Dr. Hays’ report of that August 17, 2009 visit makes note

that the claimant was suffering spasms.  The claimant saw Dr. Hays

from August 17, 2009 until October 15, 2009.  The doctor notes

spasms on all of those visits (Claimant’s Exhibit No. 1 at p. 4-5).

The claimant stated that she went to Dr. Hays because the medical

doctor was treating for muscle and “it wasn’t muscle”(Record

2/7/2012 at p. 12).  

The claimant then testified that she returned to see Dr.

Clark.  However, the date of this visit was August 11, 2010, one

year from her last visit to Dr. Clark(Record 2/7/2012 at p. 13).

Dr. Clark’s notes from the August 11, 2010-visit reflects that the

claimant had experienced low back pain while picking up a baby

chick in March of 2010. This incident was not reported as an on the

job injury.  He noted the August of 2009 injury and again listed as

his impression lumbar strain.  He notes that she had been treated

with anti-inflammatory medications and muscle relaxants.  He added

that the claimant stated that her back “never really got

better”(Respondent’s Exhibit No.1 at p.8; Record 2/7/2012 at p. 13-

16).  He noted an x-ray of the lumbar spine that showed some mild

degenerative changes.  Dr. Clark continued to note, that he

prescribed Zanaflex for pain, home exercises and returned the
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claimant to work without restrictions(Respondent’s Exhibit No.1 at

p.8-9). On August 25, 2010, Dr. Clark recommended an MRI of the

lumbar area which was not authorized for payment.  The claimant

testified that she believed that she needed additional treatment

because she was in constant pain in her lower back.  She added that

the pain was in the same area as the initial problem from August

2009(Record 2/7/2012; Respondent’s Exhibit No. 1 at p. 12).  She

continued that there was not a period of time since August of 2009

that she considered her back completely recovered.  She added that

Dr. Hays helped her and it [her back] got better, but never went

away, adding that when Dr. Hays treated her, her back got

better(Record 2/7/2012 at p. 17).  During the period from August

2009 until the hearing date, the claimant had seen other doctors

for a thumb injury and numerous other ailments, including return

visits to Dr. Hays for what is listed as “between shoulders

hurting.”  Those visits from November 2010 to December of 2010 also

note spasms as of the claimant’s symptoms(Respondent’s Exhibit No.

2 at p. 1).

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”
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Here the contention is that the claimant suffered an injury in

2009 that never resolved, causing her need for treatment in 2010.

The claimant must prove by a preponderance of the evidence that she

sustained a compensable injury as defined under A.C.A. §11-9-

102(4)(A)(i); See also §11-9-102(4)(E)(i).  Preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the first issue to be addressed is

whether the claimant sustained a compensable injury.  We have a
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specific incident in 2009, in which the claimant stated that she

was injured, she saw the company doctor and was treated.

Additionally, the medical records reflect that as soon as a week

after the 2009 incident, she reported being “over all better”, with

some soreness, but requested to return to full duty.  This injury

is supported by medical evidence and notations that reflect lumbar

strain and Dr Hays’ notation of spasms. These are objective medical

findings specific to the incident in August of 2009.  However, we

also have the notation that the claimant was overall better by

August 17, 2009.  The claimant, then, did not return to a doctor

for low back complaints until August of 2010, one year later.

While the claimant testified and apparently told Dr. Clark that her

back had not ever gotten better, the records of that date reflect

only lumbar strain, and x-rays reflecting mild degenerative

changes. The records reflect no findings or connections to the

August 2009 injury and the need for treatment in August of 2010.

Dr. Hay’s notations, in 2010, about spasms are related to the

complaints of pain between the shoulders, not low back issues. This

claimant did present some documentary evidence in the form of

objective medical findings, those findings however, are related to

the incident that occurred in August of 2009.  

In Ford, there was no connection between the objective medical

findings and an incident. In the present case, there are objective

medical findings that support a connection with a specific

incident, but that incident occurred in 2009.  Those findings

however, do not help support the argument that the claimant’s need
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for treatment in August of 2010 is related to the injury from

August 2009.  Additionally, there is no evidence or findings to

support a conclusion that the March 11, 2010 unreported incident

aggravated a pre-existing and asymptomatic condition. 

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has presented evidence that there was an injury in August of 2009

and the compensability of that injury is supported by some

objective medical findings.  However, the claimant has not been

able to provide objective medical findings to support a causal

connection between the August 2009 injury and the need for

treatment in August of 2010.  Despite the factthat there are some

objective findings to support the 2009 injury, there are none to

support a causal connection between that injury and the need for

treatment a year later.  I do not find that the documentary

evidence makes any connection between the 2009 injury and any

condition in 2010 for which she now seeks medical treatment.  The

back pain that the claimant testified she suffered in 2010 could be

a result of degeneration or numerous other problems.  However, all

those options require the Commission to speculate on the source of

her pain.  Based on the evidence presented,  I cannot find that the

claimant suffered a compensable injury in August of 2009 that is

connected to her need for treatment in August of 2010.

Having not found that the claimant suffered a compensable

injury the issue of medical treatment is moot.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury to her

low back in August of 2009 that caused her need for

treatment in August 2010.  While there are some objective

medical findings to support a compensable injury in

August of 2009 the claimant failed to prove, by objective

medical findings that there any connection between the

injury from August of 2009 and the need for treatment in

August of 2010. 

2. Since the claimant has been found to have not suffered a

compensable injury, the issue of medical treatment is

moot.

  ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


