
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G200810

MEIYBIS URQUILLA   CLAIMANT

TYSON POULTRY, SELF INSURED RESPONDENT

OPINION FILED NOVEMBER 8, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On August 14, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre hearing conference was conducted on April 24, 2012,

and a pre hearing order filed on April 25, 2012.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modification without an objection is made part of the record.

As a result of the pre hearing conference and prior to the hearing

on August 14, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 12, 2010, the relationship of employee-self

insured employer existed between the parties.

3. The appropriate weekly compensation benefits are $292.00

for temporary total disability and $219.00 for permanent

partial disability.
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4. The claim is controverted in the entirety.

5. Respondent paid claimant six weeks short term disability

at $180 per week, for which the respondent is entitled to

a credit.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on August 14, 2011, the

parties agreed to the following issues to be litigated:

1.   Whether the claimant sustained a compensable injury to

the neck, back and right upper extremity.

2.   The  claimant’s  entitlement  to medical  services  and

temporary total disability benefits, from December 19,

2011 through December 25, 2011; January 31, 2011 through

February 3, 2012 and February 21, 2012 to a date yet to

be determined.

3.   Attorney’s fees.

The claimant contends that on May 12, 2010 she experienced an

employment related fall that resulted in compensable injuries to

her back, neck and right upper extremity. She further contends that

at this time she is entitled to medical services and temporary

total disability benefits. She also contends that her attorney is

entitled to the statutory fee on all benefits that may hereafter be

awarded.  The respondent contends that claimant reported an injury

after falling to her low to mid back and left knee on April 18,

2008.  Claimant made no further complaints regarding that alleged

injury and filed no workers’ compensation claim with the Arkansas

Workers’ Compensation Commission until December 2011. The claim was
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denied.  Claimant reported discomfort with her right arm, right

shoulder and neck following a job change on February 10, 2009.

Claimant filed no workers’ compensation claim with the Arkansas

Workers’ Compensation Commission.  Claimant reported a fall going

to break August 1, 2009 and complained of discomfort in her neck,

low back, and right hand. Claimant filed no claim with the Arkansas

Workers’ Compensation Commission.  Claimant reported an injury on

May 12, 2010 to her right hand and left shoulder. She was seen in

the nurse‘s station and there were no objective findings of injury.

Claimant did not return to the nurse’s station until October 6,

2010 when she returned for a blood pressure check.  Claimant was

next seen at the nurse’s station on January 18, 2011 complaining of

pain in her neck and between her shoulder blades and was unsure why

she was hurting.  Claimant next came to the nurse’s station

December 9, 2011 with a note from a chiropractor who saw her

December 1, 2011 and diagnosed lumbar neuralgia. Claimant claimed

that her problem was due to her April 2008 fall.  Respondent denies

that claimant sustained an injury to her neck, back and right upper

extremity on May 12, 2010.  Respondent contends that the statute of

limitations and the absence of objective findings bar any of

claimant’s alleged injuries prior to May 12, 2010. 

The stipulations agreed to by the parties at the pre hearing

conference on April 24, 2012 and contained in the pre hearing order

filed on April 25, 2012, are hereby accepted as fact. From a review

of the record as a whole to include medical reports, documents, and

other matters property before the Commission and having had the
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opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 49-year-old female.  She attended school

through the second grade in El Salvador.  She reads and writes very

little English(Record 8/14/12 P. 7-8).  The claimant testified that

she had worked for the respondent two separate times, once in 2001

and then again in 2008.  She stated that had not worked for the

respondent since February of 2012(Record 8/14/12 P. 8).  The

claimant testified that on May 12, 2010, she experienced an

accident while working for the respondent.  The claimant stated

that she slipped and fell inside the plant.  She added that she

fell “in front where the sinks where you wash your hands are.”  The

claimant stated that she was clocked in when she fell.  She added

that she was coming back from a break at the time of her fall.  She

stated that she was about 20 feet from her work station when she

fell.  The claimant testified that she had taken her break in the

break room prior to the fall(Record 8/14/12 P. 9).  She stated that

when she fell, she went all the way to the floor.  She added that

“What I remember is I fell on my bottom and I stuck my right hand,

and I don’t know where my legs were, but I fell on my bottom.” 

She stated that at the time of the fall, her hand hurt the most.

She added that her back was tingling(Record 8/14/2 P. 9).  The

claimant stated that after the fall, she went back to the line to

work.  She stated that she told her supervisor that her hand was

hurt and he told her there was nothing she could do; to keep
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working as much as possible.  The claimant continued that she had

reported the incident to the nurse before that, adding that she had

reported everything that happened with her fall and where she was

hurting.  She stated that she was given ointment and some pills and

that she kept working(Record 8/14/12 P. 10).  The claimant stated

that she told her supervisor and was sent to the nurse after the

fall.  She added that she told them what was bothering her.  She

added that she told them about her hand and returned to work.  The

claimant testified that she next returned to see the nurse in

December of 2011 or January of 2011.  She stated that in 2011, she

told the nurse that her hand hurt and “a little bit on my back.”

She added that she was given ointment and pills.  The claimant

stated that she demanded to see a doctor in 2011(Record 8/14/12 P.

14).  She stated that she asked to see a doctor in December when

she went to the nurse’s station.  The claimant continued that she

asked to see a doctor in January of 2011.  The claimant stated that

in December of 2011 she demanded to see a nurse or doctor, because

she could not stand the pain in her neck and back.  She added that

she started having problems with her neck and back after the

fall(Record 8/14/12 P. 14).  The claimant continued that she began

having neck and back pain three months after the fall and went to

the nurse.  She stated that she was given medication and sent back

to work.  The claimant testified that she did not seek medical

attention from a doctor until December of 2011.  She added that she

saw Dr. Hays, a chiropractor.  She stated that she saw him only

once.  The claimant then stated that she went to Roberts
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Chiropractic about five times(Record 8/14/12 P. 15-16).  The

claimant stated that she also saw Dr. Ellis in Van Buren at Mercy

Clinic.  She added that Dr. Ellis did some tests, “quite the same

as the chiropractor would do.”  She stated that Dr. Ellis gave her

liquid medication for the pain and sent her to therapy.  The

claimant stated that she had told each doctor what her problems

were and when they started(Record 8/14/12 P. 17-18).  Additionally,

she stated that she felt her problems were from her fall in May of

2010.  The claimant stated that she was off work some days in

December and did not work the last two weeks in December.  She

added that she missed work in January and February and did not work

anywhere else.  She stated that after February 12, 2012, she had

not worked anywhere else(Record 8/14/12 P. 19).  The claimant

stated that she could not do anything because her hand hurt.  She

stated that she was still seeing a doctor and had future doctors’

appointments.  She added that she had an appointment at Mercy

Clinic for an injection(Record 8/14/12 P. 20-12).

On cross examination, the claimant confirmed that she

continued to work for the respondent after May 12, 2010 and did not

seek medical attention until December 2011.  She added that the

first medical provider that she saw was Dr. Hays, a

chiropractor(Record 8/14/12 P. 21-22).  The claimant confirmed that

on the patient record, under reason for visit, she had listed

“severe pain in neck, sharp pain in upper back, shoulder.”  She

also confirmed that the record also listed the onset of the

symptoms as “about a month ago”(Record 8/14/12 P. 22; Claimant’s
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Exhibit No. 1 P. 1).    The claimant also confirmed that the record

had listed “no or not sure” when asked if the condition was due to

an accident.  The claimant stated that the daughter filled out the

record and did not ask her about it(Record 8/14/12 P. 24-25).  The

claimant also confirmed that the records from Dr. Roberts reflect

that her symptoms began suddenly about two months before the

examination(Claimant’s Exhibit No. 1 P.7, 16). She saw Dr. Roberts

on December 16, 2011(Record 8/14/12 P. 25).  Additionally, on

cross-examination, the claimant stated that she saw Dr. Ellis in

January of 2012, but denied that the record was correct in stating

that her reason for the visit was a fall at work six to seven

months ago and hurt back(Record 8/14/12 P. 27; Claimant’s Exhibit

No. 1 P. 20).  Doctor Ellis’ notations from January 31, 2012

reflect falls in 2008, 2009 and 2010(Claimant’s Exhibit No. 1 P.

19).  The claimant also saw Dr. Ellis in February of 2012 for a

follow up.  The notes reflect that she complained of black outs,

dizziness and pain along the spinal area(Claimant’s Exhibit No. 1

P. 26). On February 14, 2012, the claimant was provided with

results of testing.  Those results, state that the claimant had a

tiny left posterolateral disc protrusion at C4-C5 and minimal

bulging at C5-C6 and C6-C7.  The results also note very subtle disc

bulging at L-3, L-4 and L4-L5(Claimant’s Exhibit No. 1 P. 30).  Due

to those findings, the claimant was returned to work on restricted

duty on February 14, 2012(Claimant’s Exhibit No. 1 P. 31).  Further

testing results from February 17, 2012 reflect spondylitic changes

of the claimant’s lumbar spine(Claimant’s Exhibit No. 1 P. 32). 
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The claimant stated that she used her group health insurance

to pay her medical bills.  She added on cross examination that she

was still employed by the respondent and was on a medical leave of

absence.  She confirmed that she had missed time from work before

January of 2012, but never told anyone it was for a work related

injury.  The claimant confirmed that in her deposition, she stated

that she did not advise the respondent that she missed work because

of a work related injury because “she was not sure that that was

the pain.”  

The respondents called Mary Lewis as a witness.  The witness

has been employed by the respondent as a nursing supervisor since

2008.  She testified that the first notation she had of a fall

involving the claimant was in 2008 with low to mid back

pain(Respondent’s Exhibit No. 1 P. 1).   The witness testified to

another fall in 2009, she added there were no objective findings of

an injury and only one follow up visit(Record 8/14/12 P. 42;

Respondent’s Exhibit No. 1 P. 1).  The witness continued that the

next complaint was on May 12, 2010.  She added that the claimant

complained of a fall and said her right hand and left shoulder hurt

(Respondent Exhibit No. 1 p. 1).  The witness added that after the

May 12, 2010 fall, the next time the claimant was in the nurse’s

station was October of 2010 for a complaint of not feeling well and

being hot(Record 8/14/12 P. 43).  Additionally, the nurse’s log

reflects that in January 2011 the claimant presented with pain in

neck and shoulder areas.  The witness continued that the claimant

was again seen in December of 2011, with a note from a
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chiropractor.  The noted stated that the claimant had lumbar

neuralgia.  The witness added that the claimant felt like it was

due to her fall in 2008.  The witness stated that the December 2011

encounter was the first complaint of the 2008 fall since April of

2008(Record 8/14/12 P. 41-42).  

DISCUSSION

The respondent contends that this claim is barred by the

statute of limitations.  Arkansas Code Annotated §11-9-702 requires

that a claim for compensation...shall be barred unless filed with

the Workers’ Compensation Commission within two years of the date

of the compensable injury.  Here, the claimant filed a Form AR-C

with the Workers’ Compensation Commission on March 2, 2012.  The

claimant’s date of injury was May 12, 2010.  The claimant filed a

claim for compensation just before the statute of limitations would

bar the filing of this claim.  The May 12, 2010 claim is not barred

by the statute of limitations. 

The Commission has next been asked to determine if the

claimant suffered a compensable injury to her neck, back, and right

upper extremity.

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.
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§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A Preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C.A.

§11-9-102(16)(B).

In the instant case, the nurse’s records are key to

determining if the claimant suffered a compensable injury.  The

claimant stated that she had an accident on May 12, 2010 and

reported it as well as sought medical attention.  The nurse’s

notations from that day note that the claimant fell and had right

hand and left shoulder pain, there was no brusing noted.

Additionally, she complained about not being able to do her

job(Respondent’s Exhibit No. 1 P. 2).  Then, some five months

later, the claimant returned to the nurse’s station for issues

unrelated to a work-related accident.  The claimant did not return

to the nurse’s station until January 2011 when she reported neck
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and shoulder blade pain.  She then returned to see the nurse in

December of 2011 with a chiropractor note.  The note stated that

she had lumbar neuralgia.  The claimant complained, to the nurse,

of neck and shoulder blade pain in December 2011.  In January 2012,

the claimant complained of right arm and shoulder pain(Respondent’s

Exhibit No. 1 P. 2). 

In this claimant’s case, the only objective medical findings

of a neck, back or right upper extremity injury are the testing

results from 2012 that reveal disc protrusion and bulging.  Most of

the evidence presented is evidence that clearly comes under the

voluntary control of the claimant.  The claimant testified that she

had neck pain, back pain, and shoulder pain but the only evidence

of that are the testing results from 2012 and there is no

connection that can be made to those problems and the incident in

May of 2010.  The Arkansas Court of Appeals has addressed the

issue of objective medical findings that have no connection to a

specific incident in previous opinions.  The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

Here, we have just that situation there is no connection to the few

objective medical findings that we have and the incident on May 12,

2010.  The claimant did present with a chiropractor’s note

diagnosing lumbar neuralgia, however again,  there is no other

medical evidence of this condition or a connection to a work
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related incident.  Additionally, the claimant did not file a claim

in this case until March of 2012.  While the claimant technically

met the statute of limitations period, the fact that she did not

complain of neck and shoulder issues until some eight months after

May 12, 2010 and did not file a claim until almost two years later

lead the Commission to question her testimony.    

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  The claimant has

not proven that she suffered a compensable neck, back or shoulder

injury on May 12, 2010.  Having not found that the claimant

suffered any compensable injuries, the claimant is not entitled to

TTD, medical benefits or attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant in this case, has failed to prove

that she sustained a compensable injury to her

neck, back or upper right extremity.  The

claimant failed to provide evidence of

objective medical findings that were connected

to a specific incident to support her

contentions that she suffered a compensable

injury on May 12, 2010.

2. Having not found that the claimant sustained a

compensable injury on May 12, 2010 she is not

entitled to TTD, medical benefits or

attorneys’ fees.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


