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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 28, 2012, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on November 22, 2011, and was introduced into the record of this proceeding

as Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.



Ursery - G103735 - 2 -

2. The employer/employee/carrier relationship existed on or about

January 27, 2011, when the claimant contends she sustained a

compensable injury to her right hand and arm.

3. Based on an average weekly wage of $620.80, the claimant would be

entitled to compensation rates of $414.00 for temporary total disability

benefits and $310.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged January 27, 2011, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. All other issues are reserved.

The record consists of an one volume transcript of the March 28, 2012,

hearing consisting of the testimony of Max Colstead, Latasha Ursery, Otis Palmer

and all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-

hearing Order); Claimant’s Exhibit No. 1 (Medical Records); Respondents’ Exhibit

No. 1 (Medical Records with Index).

Respondents objected to the introduction Claimant’s Exhibit No. 1 on the

basis that pages 5-16 were not provided to them prior to the hearing and some of

the pages contain highlights and other handwriting to add notes and emphasis to

certain information within the records.  

FACTUAL BACKGROUND

Max Colstead testified that he was a project manager at the Department of

Education on January 27, 2011.  He recalled that he had left a meeting with
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Carmen Jordan, the manager for student services, with a list of urgent things to do.

As he left one end of the building and crossed to the other building, he physically

collided with Ursery who was also coming out into the hallway through the doorway

he was trying to enter. He explained that at the time he did not realize the

significance of what happened and he went on his way.  He remembered being

called in by Carmen to explain what had happened so she could fill out an incident

report.  He did not recall seeing the claimant in the doorway and was startled when

he ran into her.  He did not realize she had been injured.

Colstead testified that Ursery worked on the help desk.  The help desk had

a central cube in the hallway with a work area to the left.  His office was down the

same hallway in a conference room.  

Latasha Ursery is 36 years old.  She is employed by the Arkansas

Department of Education.  She works as a Trainer/Instructor in the division of the

Arkansas Public School Computer Network Systems (“APSCN”).  She has a dual

master’s degree in Human Resource with Public Administration and Media

Communications Management.  

Ursery testified that on January 27, 2011, she had logged off hr computer at

the end of the day.  She explained that she usually turns in her paperwork to the

secretary at the end of the day.  She had a stack of paper and her badge.  She

reached for the door when the door swung open and hit her right wrist.  She had her

right arm extended because she was reaching for the door.  Her co-worker, Max

Colstead, apologized to her and told her that he had not seen her.  She explained
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that she went across the hall to put the paperwork in the secretary’s file box.  She

left and went home and took some Ibuprofen.  She arrived at work the next morning

and told the secretary, Vivian Brittenum, that she needed to see her supervisor,

Carmen Jordan.  She described the accident to Brittenum and told her that her

hand was swollen.  She reported the incident to Jordan and Brittenum filled the

paperwork out.  They told her to go on-line and see who the doctors were that were

available for workmen’s compensation.  She sought treatment with dr. Covert at the

Little Rock Family Practice Clinic on January 28, 2011.  She underwent an x-ray

and was given a splint and medications.  She returned to work on the following

Monday and continued her regular duties.  She asked to go back to the doctor in

February because her wrist had swollen back up where she could not feel her

fingers.  She also had a knot on her shoulder around the neck area.  She went back

to the doctor on March 17, 2011.  She was given more medication and put on

medical leave from March 17, 2011, until March 30, 2011.  She called to speak with

Otis Palmer concerning a referral to a specialist.  She eventually saw Dr. Michael

Moore on May 5, 2011.  She was referred to St. Vincent’s Hospital for a bone scan

on May 12, 2011.   She did not undergo any surgery.  She was referred to an

occupational therapist.  Ursery testified that she had carpal tunnel in 2004 and that

it was not related to the injury.  She explained that Mr. Palmer denied her claim in

June of 2011.  

She returned to Dr. Roberts in August of 2011, with complaints that she had

no feeling in her fingers and her hand was waking her up at night.  In October, she
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returned to the doctor and told him that she was still losing feeling in her hand. 

She was referred to Dr. Vestal Smith, a hand specialist at Baptist Health.  She was

seen by Dr. Smith on October 10, 2011.  She was given a referral to go to therapy.

She went to therapy for three weeks in December of 2011.  She is currently back

at work, but has missed some work due to other medical reasons.  She estimated

that she missed about 21-23 days of work due to her injury.  

Ursery testified that her had as shown no improvement and that she could

not afford the out of pocket co-pays to go back to the doctor.  She explained that

there is an outstanding bill with Baptist for therapy.  She has had out-of-pocket

expenses for co-pays and medications.  She was not paid any temporary total

disability benefits and used her person leave time to compensate her for the time

she was off work.  

On cross-examination, Ursery admitted that she had a brace for carpal tunnel

to wear as needed prior to the work injury.  She signed the incident report which

was filled out by Vivian Brittenum since she could not use her hand to write.  Ursery

provided the information for the report.  She agreed that the report said that the

time of the accident was 4:30 p.m. and her work day was usually over at 4:30, but

not always.  She also agreed that the activity was described as “Leaving work”.

The report also said that the door slammed into her fingers, wrist, and arm.  Ursery

explained that she did not say anything about the papers in her hand because she

did not think it was relevant.  She also signed the Form N on January 28, 2012.

She agreed that the time shown on the form was 4:31 p.m. and that the door
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slammed into her arm, wrist, and shoulder.  Ursery also testified that on she used

the same doorway on her way out to her car.  

Otis Palmer testified that he works for the Public Employee Claims Division

and manages workers’ compensation claims for state employees.  He has been an

adjuster since 1988.  He was assigned Ursery’s claim on May 13, 2011.  He spoke

with Ursery on May 16, 2011.  She told him that she was leaving for the day when

the incident happened.  She did not tell him about carrying any work-related papers.

Palmer testified that Tanya Hart handled the medical-only claims and would transfer

cases to him if there was lost work time.   

On rebuttal, Ursery testified that she talked with Mr. Palmer on March 17,

2011, concerning a specialist.  In April of 2011, she was given information that

Tanya Hart was handling her claim, not Palmer.  In May, she talked with Palmer

who questioned her about what happened.  She received a letter telling her that her

medical bills had been paid but they were denying compensation for the time off

work.  The date of denial was May 16, 2011.  

Medical records reflect that Ursery was examined by Dr. Covert on January

28, 2011, with complaints of right hand pain for two days.  The patient’s history

reflects “She was leaving her office yesterday and had her hand almost on the door

when the door swing open quickly from the other side striking her on the lateral

aspect of her right hand and wrist.”  She complained of pain, swelling, and

numbness.  Dr. Covert noted that “Right wrist: I don’t realy appreciate any obvious

edema, no overlying skin changes or bruising”.  She was assessed with right
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wrist/hand pain and contusion and given medication and a brace.  On March 17,

2011, Ursery returned for follow-up treatment with Dr. Roberts.  He noted that the

“Injury happened back in January, when she was reaching for a door as a coworker

was coming through it, striking her hand and wrist.  She was assessed with right

wrist/hand strain and contusion.  On May 5, 2011, Ursery was examined by Dr.

Michael Moore.  He noted that she was injured when the door struck her right wrist.

He noted that a nerve conduction study and EMG performed on January 29, 2004,

was consistent with right carpal tunnel syndrome, but that Ursery did not report

numbness in her fingers until the recent injury.  His examination revealed no

evidence of swelling, inflammation, erythema, or edema in the right hand, wrist, or

forearm.  He recommended a bone scan to rule out reflex sympathetic dystrophy

and referred her to Dr. Rutherford for a neurologic evaluation.  Ursery underwent

the bone scan on May 12, 2011, which revealed a normal exam.  On May 13, 2011,

Dr. Rutherford noted that the nerve conduction study revealed right carpal tunnel

syndrome and evidence for comorbid diabetic peripheral neuropathy.  On August

12, 2011, she returned to Dr. Roberts after seeing Dr. Moore and Dr. Rutherford.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

January 27, 2011, when the claimant contends she sustained a

compensable injury to her right hand and arm.



Ursery - G103735 - 8 -

3. Based on an average weekly wage of $620.80, the claimant would be

entitled to compensation rates of $414.00 for temporary total disability

benefits and $310.00 for permanent partial disability benefits.

4. The claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable injury on January 27, 2011, because

the evidence demonstrates that she was leaving work and not

performing employment services at the time of the alleged injury. 

 DISCUSSION

The claimant contends she sustained a compensable injury on January 27,

2011, and is entitled to appropriate benefits.

The respondents contend that the claimant cannot prove by a

preponderance of the credible evidence that she sustained a compensable injury

on or about January 27, 2011.  Specifically, but without limitation, the respondents

contend that the claimant was not performing “employment services,” within the

meaning of Ark. Code Ann. §11-9-102(4)(B)(iii), at the time of the alleged injury,

and that the injury is not supported by any “objective findings” related to an acute

event on or about January 27, 2011.

I.  COMPENSABILITY

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment

. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does
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not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,

Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that

employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the

performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the

Court noted that the same test is used to determine whether an employee was
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performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

In the instant case, the Respondents contend that the claimant was leaving

work at the time of her alleged injury.  The Arkansas Court of Appeals summarized

the relevant law as follows in Parker v. Comcast Cable Corp., 100 Ark. App. 400,

269 S.W.3d 391 (2007) regarding the going and coming rule, the premises

exception to that rule, and the current requirement that a worker’s injury must occur

at a time when employment services were being performed in order for the injury

to be compensable:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2007).  A compensable injury does not include an injury which was inflicted
upon the employee at a time when employment services were not being
performed. Ark. Code Ann. § 11-9-102 (4) (B) (iii).   An employee is
performing employment services when he or she is doing something that is
generally required by his or her employer. Dairy Farmers of America, Inc. v.
Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  We use the same test to
determine whether an employee is performing employment services as we
do when determining whether an employee is acting within the course and
scope of employment. Pifer v. Single Source Transportation, 347 Ark. 851,
69 S.W.3d 1 (2002).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.



Ursery - G103735 - 11 -

2The going-and-coming rule ordinarily denies compensation to an
employee while he is traveling between his home and his job, reasoning
that employees have fixed hours and places of work are generally not
considered to be in the course of their employment while traveling to and
from work.  Wright v. Ben M. Hogan Co., 250 Ark. 960, 468 S.W.2d 233
(1971)

Prior to Act 796 of 1993, the premises exception to the going-and-coming
rule1 provided that, although an employee at the time of injury had not
reached the place where his job duties were discharged, his injury was
sustained within the course and scope of his employment if the employee
was injured while on the employer's premises or on nearby property either
under the employer's control or so situated as to be regarded as actually or
constructively a part of the employer's premises. Hightower v. Newark Public
School System, 57 Ark. App. 159, 943 S.W.2d 608 (1997).  In Hightower,
however, we held that the statutory requirement of the 1993 Act that an
employee must be performing employment services at the time of the injury
eliminated the premises exception to the going-and-coming rule. 

In the instant case, the appellant was injured getting off an elevator in a
common area of the building in which Comcast was one of the tenants, but
before she reached her work station to clock in and begin work. Appellant's
injury may have been compensable under the former premises exception,
but the critical inquiry under current law is whether she was performing
employment services when the injury occurred.  See Moncus v. Billingsley
Logging, 366 Ark. 383, 235 S.W.3d 877 (2006); Hightower, supra.

Applying the current standard in Hightower, supra, we affirmed the
Commission's decision that the employee was not performing employment
services when she slipped and fell on ice in the employer's parking lot.
Similarly in Srebalus v. Rose Care, Inc., 69 Ark. App. 142, 10 S.W.3d 112
(2000), we held that an employee who stepped in a pothole on the
employer's parking lot did not sustain an injury covered under workers'
compensation.

In other circumstances, we have considered injuries sustained by employees
who were entering the workplace to have occurred while the employee was
performing employment services.  In Shults v. Pulaski County Special School
District, 63 Ark. App. 171, 976 S.W.3d 399 (1998), the employee was
responsible for checking the alarm system when he arrived at work, and he
fell while entering the building to perform that task.  In reversing the
Commission's denial of benefits, we recognized that merely entering the
employer's premises was not sufficient to bring an employee within the
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employment-services provision.  However, we held that the employee in
that case was not merely entering the premises when the injury occurred but
that he was engaged in an activity (checking the alarm) that carried out the
employer's purpose and advanced the employer's interests. 

In Foster v. Express Personnel Services, 93 Ark. App. 496, 222 S.W.3d 218
(2006), Foster worked in accounts receivable on the second floor of the
employer's premises, and her duties included processing credit card receipts
and e-checks that she had to retrieve from the cashier's desk in a separate
area. Employees entered the building through the service bay, and there
were times when Foster was questioned by other employees in the service-
bay area.  Her duties also required her to visit the service-bay area as
needed at other times during the work day, and she was considered to be on
the job when she entered the service-bay doors. On the day of the accident,
Foster slipped and fell just after she had arrived at work and was walking in
the service-bay area on her way to the cashier's desk to collect credit card
receipts.  On these facts, we held that Foster was entitled to benefits
because she was injured in an area where employment services were
expected of her.

Also in Coffey v. Sanyo Manufacturing Corp., 85 Ark. App. 342, 154 S.W.3d
274 (2004), the employee was required to produce an identification badge
when she entered the employer's parking lot and then had to walk to a
second guard shack to display her badge before entering the plant to clock
in.  The employee fell in the hallway just five feet shy of the clock-in station
and some 200 feet from her work station.  We held that the employee's claim
was compensable because these preliminary requirements advanced the
employer's interest.

Appellant asserts that the facts of this case compare favorably with those in
Caffey, likening her use of a key card to the security requirements of the
employer in that case.  However, we cannot equate the requirement of
undergoing security checks with the necessity of swiping a key card to
unlock a door.  In our view, appellant was merely on her way to work, and
there was no testimony that she had any job-related responsibilities as she
walked through the building. The facts of this case are more like those in
Hightower, supra, and Srebalus, supra, and it is our conclusion that
substantial evidence supports the Commission's decision that appellant was
not performing employment services when she tripped while emerging from
the elevator.

We thus reject the notion that the requirement of having to unlock the door
renders this claim compensable.  Had appellant tripped during regular
business hours when the door was unlocked, there would be no question
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that appellant's claim would not be compensable.  We decline to create a
distinction that would render a claim compensable just because the door to
the building was locked.  Moreover, to accept appellant's argument would
erode the legislature's intent to do away with the premises exception. 

Appellant also contends that this case is controlled by the decision in
Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006), in
which the supreme court reversed the denial of benefits when the employee
was injured while returning from an authorized break. In this regard,
appellant points out that she, too, had gone to the break room immediately
prior to her accident.  Wallace, however, is clearly distinguishable because
here the appellant was not on a break when she went to get a soda — she
had yet to begin her work day.

Applying these same legal standards more recently in Hudak-Lee v. Baxter

County Reg’l Hosp., 2011 Ark. 31, __ S.W.3d __, the Arkansas Supreme Court

found that a secretary called in from vacation to work an unscheduled twelve hour

night shift was advancing her employer’s interests, and therefore performing

employment services, when she stepped outside the hospital for a break to refresh

herself so she could complete her unscheduled shift, and fell while walking toward

the hospital’s emergency room door entrance in order to return to a suicidal

patient’s room for further one-on-one observation.

In Dearman v. Deltic Timber Corp., 2010 Ark. App. 87, ___ S.W.3d ___, the

Court found that a lumber grader employed at a production line-type mill continued

to advance the employer’s interests, even during break, under circumstances where

all employees were required to take a mandatory 15 minute break all at the same

time while the mill’s production shut down.  In Jonesboro Care & Rehab. Ctr. v.

Woods, 2010 Ark. 482, ___ S.W.3d ___, the Court likewise held that an employee

was performing employment services when she stepped outside for a break after
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a mandatory seminar under circumstances where she was expected to wait in order

to complete paperwork and pick up her paycheck before she was allowed to leave

for the day. 

Similarly, in Barrett v. C. L. Swanson Corp., 2010 Ark. App. 91, ___ S.W.3d

___, the Court found that a commissary catering manager was advancing her

employer’s interests and therefore performing employment services where, after

she had clocked out for the day, she fell and became injured while in the process

of checking a mailbox and a fax machine as she did everyday after clocking out.

The Court noted that Barrett was injured in an area where employment services

were expected of her, and she was at the time of her injury doing something that

she had done for years at the request of her employer.  

In Texarkana School Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008),

a school janitor was found to be performing employment services when unlocking

a school gate while returning from lunch where the janitor was subject to being on

call while on school grounds, and opening the gate would allow other employees

to enter and exit a parking lot after the regular lot entrance had become blocked.

In Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, ___

S.W.3d ___, a restaurant employee who slipped and fell while exiting the restaurant

through a back entrance mandated by her employer was found to be performing

employment services by proceeding to the mandated door even though she was

clocked out, was not being paid after she clocked out, and had no more job duties

to perform when she fell.
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In the present case, I find that Ursery has failed to establish by a

preponderance of the evidence that she was performing employment services at the

time of the unfortunate collision in the doorway at issue in this claim.  Ursery

testified that she had left her work station and was going through one of the

doorways that she went through to get to her car.  At the hearing, Ursery testified

that she was taking some paperwork across the hall to put in her secretary’s file box

on her way out of the building.  However, the co-worker involved in the incident did

not mention anything about paperwork.  More importantly, the claimant did not

mention that she was taking paperwork to her secretary at the time of the incident

in the original incident report or in her medical visits.  Instead, she reported that she

was leaving work at the time of her injury.   

As discussed above, in Wood v. Wendy’s Old Fashioned Hamburgers, 2010

Ark. App. 307, ___ S.W.3d ___, the Court made clear that, where an employer has

a mandated back door for employee ingress and egress that benefits the employer,

the employee continues to perform employment services while using that route

even after clocking out.  However, in the present case, there is no evidence that the

employer mandated a certain entrance or exit for the claimant.

Absent any persuasive evidence that Ursery was either engaged in a duty

expected by her employer or that she was engaged in an activity that benefitted her

employer when she collided with her co-worker as she was leaving work, I find that

the circumstances of the present case are analogous to the circumstances

identified above in Hightower v. Newark Pub. Sch. Sys., 57 Ark. App. 159, 943
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S.W.2d 608 (1997), in Srebalus v. Rose Care, Inc., 69 Ark. App. 142, 10 S.W.3d

112 (2000), and in Parker v. Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d

391 (2007).  I find that Ursery has therefore failed to establish by a preponderance

of the evidence that she was performing employment services when she was struck

by the door as she was leaving work.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


