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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 7, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Karen Ruth Turner– the claimant, Shelly Leann Lutttrell, Tonya Marie

Foster, and Gaylon Howard Gammill, coupled with medical reports and other documentary

evidence comprise the record in this claim.

DISCUSSION 
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Karen Ruth Turner, the claimant, with a date of birth of March 10, 1952, is a high school 

graduate, who has taken an adult computer class, and is a resident of Neelyville, Missouri.  The

claimant spent most of her adult life, thirty years, as a farm wife.  The claimant’s past work

experience includes part-time work at a day care for a couple of years, and two years working as

a bookkeeper. 

The claimant testified that after completing high school, at some point in time, she went to

Black River Technical College and took some computer courses.  The claimant worked as a

bookkeeper for Dollins Furniture after high school.  The claimant explained that the bookkeeping

was general in nature where she kept the ledgers and paid bills.

After the bookkeeping job, the claimant went to work at L.A. Darling Company in the

office as a secretary.  The claimant later work at Advanced Health Care as a secretary for several

doctors that were a part of a clinic.  The claimant acknowledged that in the afore employment she

also made charts, checked in patients, and collected co-pays.  The claimant left Advanced Health

Care to take care of her husband after he was injured in a motor vehicle accident in either 2005 or

2006.  

The claimant confirmed that throughout the time she and her husband had been farming

thirteen hundred acres.  During the afore, on the side, the claimant did the bookkeeping and paid

bills.  The claimant started doing the bookkeeping full time, as well as taking care of her husband,

when she left Advance Health Care.  

The claimant returned to work, in either 2008 or 2009, working part-time at Noah’s Ark

Preschool, and continued doing so until she went to work for respondent.  The claimant had been

employed at respondent-employer approximately five (5) months before her December 13, 2010,
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injury.  

Claimant  commenced her employment with respondent on July 15, 2010, as a dietary

aide.  In describing her job duties in the afore employment, the claimant’s testimony reflects:

     I worked back in the Dietary Department.  I had to help unload
the grocery trucks.  I had to lift heavy pots to cook and I served.  I
helped do dishes.  I had to - - which included lifting on a heavy
dishwasher, and I had to bend over and clean out some large carts
and I helped prepare, just mostly prepare all the food. (T. 10).

The compensability of the claimant’s December 13, 2010, is not disputed.  

The claimant’s testimony reflects that on December 13, 2010, she was helping unload a

grocery truck, along with her supervisor, Shelly Luttrell.  In describing the mechanics of her

December 13, 2010, accident the claimant testified:

     Well, we were unloading these heavy, very heavy boxes and - - 

     Well, one of the boxes had like six of the huge cans of
vegetables in one box, and then, there was like big boxes of drinks,
and then, big boxes of frozen meats and food that we would have to
stack in the freezer.  Stacked a lot of them in the shelves and when
I bent over to pick up the last big thing of cans, canned goods,
that’s when the pain knocked me to my knees. 

     Very severe pain hit me in my - - in the groin area of my leg, my
pelvic on up into my back.  My right side. (T. 11).

The claimant testified that she reported the injury to her supervisor, Ms. Luttrell, who was also

unloading the truck with her.  The testimony of the claimant further reflects that she reported her

injury to another individual, Brenda Eason.  The claimant asserts that she tried to stay and work,

and did not want to file a claim, explaining:

     Because I like to work.  I’m a hard worker, and I thought I
might could walk it out.  It was extreme burning pains in my leg
and groin area.  And I thought I might could walk, but I couldn’t
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walk.  I couldn’t work. (T. 12).

The claimant’s testimony reflects that when her condition did not get any better, but rather a lot

worse, she went up front and relayed the injury to Mr. Gaylon Gammill, the administrator. 

Regarding the afore, the claimant testified:

     We filled out the - - first of all, they checked my vital signs and
all and they checked out to - - they filled out all the necessary
paperwork, and he gave me my choice at that time of going straight
to see a doctor or if I wanted to, I might would get better and if
not, well, I could go see their doctor in the morning.  Well, I spent
a very, very miserable night.  My husband had to help rub on my
leg.  I couldn’t walk.  So, the next morning, I did go see their
doctor. (T. 12-13).

In describing the symptoms and problems that she experienced which she attributed to the

December 13, 2010, injury, the claimant’s testimony reflects:

     I was having severe muscle cramps and - - 

     They were running from my right hip on down to my knee, and
then, the top part of my leg and in the inside of my right leg, like in
the groin area.  And at the time when I tried to walk even up to fill
out the report, my leg would just keep trying to fall out from under
me. (T. 13).

The claimant reported to work the following day, explaining:

     Yes, I called in and talked to the secretary up front, and she
called and made an appointment with their doctor for me. (T. 13).

The testimony of the claimant reflects that she was seen by Dr. Len Kemp pursuant to the

directions of respondent.  The claimant testified that her medical treatment under the care of Dr.

Kemp consisted of muscle relaxers, pain medicine and bed rest, and directing her to remain off

work.  During the time she was directed to remain off work by Dr. Kemp the claimant was paid

indemnity benefits by respondent.  The claimant testified regarding the duration that she was off
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work:

     Well, the first time he took me off a week.  I went back, he took
me off another week.  I think the next time - - 

     No, for two weeks I didn’t, but then, he took - - I went and
tried to do some light-duty work. 

     Oh, I tried to stand and serve, and I would roll the napkins - -
do the silverware.  (T. 15).

The claimant’s testimony reflects that she was able to do the light-duty work for a while,

however, standing on the concrete caused her difficulty which caused her to cease.  The claimant

explained that standing on the concrete caused her to have severe pain in her leg and back.   Other

light-duty tasks that the claimant performed was helping with the dishes:

     I would rack the dishes, out, - - put them in the dishwasher,
clean them, and then, I was lifting on the dishwasher to take them
out when they were clean. (T. 16).

The claimant testified that she was not able to perform the afore task without a lot of pain in her

right leg and across into her back.  The claimant elaborated noting that her leg would knot up

until she could not walk.  Regarding the duration that she was able to perform the light-duty, the

claimant testified:

     Very rarely I could work eight hours.  There was times I would
work a few hours and have to leave, and I couldn’t be on the
concrete.  Even to sit very long at a time is just, it hurts. 

     Well, I worked probably three or four days a week.  It alternated
and whenever they needed me. (T. 16).

The testimony of the claimant reflects that prior to the December 13, 2010, injury, as a full time

employee she worked four (4) days a week.

The claimant testified that Dr. Kemp obtained an MRI scan of her back.  The testimony of
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the claimant reflects that as a result of the MRI findings she was referred by Dr. Kemp to a

neurosurgeon, Dr. Cortez.  The claimant testified that she was seen by Dr. Cortez and treatment

was prescribed:

     The treatment he prescribed that I need done at Pain
Management Center was denied by workman’s comp. (T. 18).

The testimony of the claimant reflects that she has not been able to get pain management.  

The respondent scheduled an appointment for the claimant with Dr. Scott Carle and she

was seen by him on one occasion.  The claimant maintains that since the visit with Dr. Carle she

had not been able to get any medical treatment in connection with her December 13, 2010, injury,

nor has she received any workers’ compensation benefits.  

The claimant maintains that she is unable to work due to residuals of her December 13,

2010, compensable injury.  The claimant offered that she is unable to stand for more than an hour

without experiencing extreme pain, nor can she sit for more than an hour.   The claimant

described the location of the afore extreme pain:

     It’s in the back of my leg up into my hip area and back, and
then, the inside of my leg and goes down into my foot. (T. 19).

The testimony of the claimant reflects that riding in a vehicle is very painful, and that after an

hour’s duration she has to stop and get out.  The claimant explained that in traveling to Little

Rock for her deposition, a two and a half hour drive, she had to stop one time:

     I stopped and got out and walked, because I was rubbing
liniment on my leg as I was riding trying to help with the pain.  I
had to get out and walk.  (T. 20).

The claimant’s testimony reflects that she has pain all the time, which she attributes to the

December 13, 2010, injury.  Claimant acknowledged that some days are better than others, with
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respect to the pain.  The claimant offered:

     A good day, I can do a little bit of laundry with assistance from
my husband.  (T. 20-21).

The claimant noted that since her injury she never does laundry by herself without assistance:

     No, I have - - he stands there and helps me with the clothes.

     Because the clothes are heavy to lift them from the washer to
the dryer. (T. 21).

The claimant continued, regarding her activity level on a good day:

     A good day, I can get up and set and drink coffee without a
whole lot of pain in my leg as I sit in a chair and I can do - - I can
cook some lunch, but then after I cook, I have to go lay down and
rest a while, because - - 

     Because my leg is hurting from standing in the kitchen.  I can’t -
- you know, I can’t do a lot of bending and lifting; so therefore, my
husband helps me with a lot of that that he never done before. (T.
21).

The claimant denies ever experiencing or having any problems with her back or legs prior to the

December 13, 2010.  The claimant described the impact of her December 13, 2010, injury on a

“bad day”:

     A bad day; well usually, it’s after I have a night that I can’t sleep
all night.  I roll and tumble and during the night - - 

     Well, if I turn over just the wrong way, these cramps will get
real bad in my leg.  I can’t move.  My husband has to rub them out
for me to even walk, and I’m just in pain all the time when I’m
turning and trying to sleep, but back to a good day, some days I can
actually cook some lunch and - - I can’t lift on any heavy pots, this
and that, you know, but - - and then, in the afternoon, I rest, and
then, at night.  Sometimes in the afternoons we will go do grocery
shopping, but my husband has to go with me now, because I can’t
lift on the groceries. (T. 22).
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The claimant testified that while she can physically lift a gallon of milk, she can feel some pain

from it.  Elaborating on her lifting capacity, the claimant’s testimony reflects:

     Well, I can lift a two-liter soda; that doesn’t hurt me too bad. 
Or like when I’m cooking, I went and purchased these lightweight
cooking vessels, and I mostly cook in the glassware now that’s a lot
lighter.  I lift on that. (T. 23).

The claimant’s testimony reflects regarding a “bad day”:

     A bad day; I pretty well get up, sit in a recliner, or lay down,
take anxiety pills. (T. 23).

The claimant offered that she is in too much pain during a bad day to do anything other than sit in

a recliner or lay down.  Using a pain scale of from zero to ten, with zero being no pain and ten

being the worse pain she could imagine, the claimant rated her pain at a 6 or 7 on a good day and

9 or 10 on a bad day.

The testimony of the claimant reflects that prior to the compensable December 13, 2010,

injury she played the piano at church.  Since the injury, the claimant’s testimony reflects regarding

the afore:

     I will play for a while, and I have to get up and leave.  I can’t sit
on the stool.

     Well, for one thing, I have to work the pedal with my right foot
and that causes the severe pain, and my leg goes to cramping; so, I
have to get up. (T. 24).

The claimant also provided testimony on other activities that she enjoyed prior to the December

13, 2010, compensable injury that are now adversely affected:

     Yes, I love to go shopping all day in the mall.  I can’t walk all
day in the mall now.  If I walk in the mall for an hour, I’ve got to
go - - I’m ready to go home, and I used to love to go hiking in the
woods with my husband.  I can’t do that anymore.  I can’t mow my
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lawn. 

     I can’t walk and there’s time that I’ll start to walk and my leg
just gives out from under me, and I’m in severe pain. 

     With pain - - with pain, the most I have walked is like from a
parking lot into the mall, then, I’ve got to sit down and rest a while
before I can do any shopping. (T. 24).

The claimant provided testimony on the limitations her injury has had on performing routine

household chores and activities. (T. 25).  

The testimony of the claimant reflects that she feels that she needs to return to the doctor

because of the residuals of the injury she continues to experience.  Further, the claimant maintains

that she is desirous of having additional diagnostic tests that were recommended regarding the

muscles in her legs.

During cross-examination the testimony of the claimant reflects that as a dietary aid in the

employment of respondent she worked in the kitchen.  The claimant’s duties in the afore

employment included rolling silverware, preparing dishes, washing dishes, cooking and serving

food.  The grocery truck arrived two (2) time per week.  The testimony of the claimant reflects

that on those occasions when the grocery truck arrived, the driver would unload the truck. 

Thereafter, the claimant and other employees of respondent would then put the groceries where

they belonged, either in the freezer or in the pantry.

The testimony of the claimant reflects that when she worked the shift comprising early

morning until early afternoon, she prepared breakfast, and lunch and would leave in the early

afternoon.  The claimant offered, however:

     I did that some, and then, there was a time that I worked the
afternoon shift. (T. 31).
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The claimant testified that at the time of the December 13, 2010, injury she was working the

morning and lunch shift. 

The claimant acknowledged working an average thirty to thirty-five hours a week in her

employment with respondent.  Occasionally, the claimant would work forty hours, however that

was not the norm.  The claimant’s immediate supervisor was Shelly Luttrell, the dietary

supervisor over the kitchen.  Ms. Luttrell had an office in the vicinity/location of the kitchen area,

and the claimant saw her on a regular basis.  The claimant confirmed that she took her directions

from Ms. Luttrell if she had any questions.  The claimant also confirmed that she would see

Gaylon Gammill, the administrator of respondent-employer, on a regular basis. 

The claimant is a Type II diabetic, for which she takes medicine.  The claimant was

diagnosed with the afore in 1995, and is followed by Dr. Pyland, her family doctor for the

diabetes.  

In describing the manner in which she put away the grocery, the claimant’s testimony

reflects that she would put them on a tray that rolled, and would push them into the freezer, or if

canned goods, would push it to the pantry, and then unload it.  The claimant confirmed that the

pain she initially felt on December 13, 2010, was pain in her right groin area – the inside part of

her leg in the thigh area.  The claimant completed a Form N in connection with the reporting of

her injury on December 13, 2010, in which identified her “upper right leg” as the injured body

part.     

The claimant confirmed that when she completed the paperwork in connection with her

injury on December 13, 2010, she was provided the option by Mr. Gammill of either going

straight to the doctor that afternoon or waiting to see if it changed any or got better and going to
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the doctor the next day if she needed.  The claimant decided to go home.  The next day,

December 14, 2010, the claimant called respondent and an appointment was made with Dr.

Kemp.  

The claimant acknowledged that she followed up with Dr. Kemp for a period of time

before the MRI was performed.  The claimant underwent physical therapy as prescribed by Dr.

Kemp before the MRI was ordered.  The claimant underwent physical therapy at Pendergrass

Therapy beginning  January 17, 2011, through April 2011.  The claimant explained regarding the

afore:

     They did three weeks, and then, later when I went back and
tried to work part-time they - - he scheduled me three more. (T.
37).

The claimant was referred by Dr. Kemp to Dr. Cortez, a neurosurgeon, following the

MRI.  The claimant testified that one of Dr. Cortez’s associates examined her, and that following

same Dr. Cortez visited with her.  The claimant acknowledged that surgery was not recommended

by Dr. Cortez.   The claimant explained how she came to be released to light duty work:

     Workman’s comp sent an RN to my last visit with Dr. Kemp.

     And they were the ones that really determined that I was able to
go back light-duty.

     And then, they are the ones that made the IME appointment
with Scott Carle. 

     At that time and that’s the last time I got to see Dr. Kemp.  I
was supposed to go back and see him.  I did not get to go back. (T.
38).

The claimant offered that the light duty release and the RN visit during the visit to Dr. Kemp

occurred on March 8, 2011.  
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The record reflects the presence of a March 8, 2011, light duty release of the claimant

authored by Dr. Kemp and effective March 9, 2011.  The afore restricted the claimant’s work

activities to lifting no more than ten pounds, no bending or squatting.  The claimant

acknowledged that she was provided part-time work within the afore restrictions.   The claimant

added that respondent did not have enough full time work for her.  

The claimant was seen for an evaluation by Dr. Scott Carle.  The claimant also had two

additional MRI’s  performed on May 5, 2011.  Following the afore MRIs the claimant testified

that she did not receive any additional documentation with regard to treatment.  Dr. Carle’s

addendum report relayed that the claimant was at maximum medical improvement with no

impairment rating.  At the time of the afore report the claimant was working in the office of

respondent part-time when a copy of the report was faxed to respondent by Dr. Carle’s office.

With respect to the activities she discharged with performing light duty part-time work in

the office of respondent, the claimant testified:

     I was just doing some paperwork for them.  I really don’t recall
what it was, something about matching up something of the
employer. I was just sitting and doing that. 

     No.  I wasn’t getting up and down much.  I would just get up
enough to stretch my legs when my back got to hurting and my leg
got to hurting real bad, and then, I would sit back down and help
some more. 

     And at that time, also, I would go back and roll some silverware
for them, maybe an hour at a time.  They were just trying to find
me, you know, easy work to do, but there wasn’t full-time and I
wanted full-time. (T. 40-41).   

 The claimant worked light-duty at respondent until May 10, 2011.  The claimant acknowledged

that she did not return to work.   The testimony of the claimant reflects that she had a
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conversation with Mr. Gammill after the full duty release of Dr. Carle was received.  The claimant

maintains that “workman’s comp suggested” that she take some time off and then come back to

work.

The claimant returned in June 2011, and relayed to respondent that she didn’t believe she

could do the job, and did not return to work.  The claimant added regarding the afore:

     Because my liver functions were skyrocketing due to the pain
medication I was having to take to do this light-duty work.  I am a
diabetic and it was messing up my liver.  I know I can’t tell you
what the doctor said, but I was told to quit if the only way I could
work was to take all the pain medication. (T. 41-42).

While acknowledging that at the time of the June 2011, period the only doctors that she had seen

in connection with the December 13, 2010, injury were Dr. Kemp, Dr. Cortez and Dr. Carle, the

claimant offered:

     Yes, but if you will note on the report from Dr. Cortez, it’s on
the bottom that I was not supposed to go back to work until I was
seen by pain management in Jonesboro.  Workman’s Comp refused
to pay for it. (T. 42).

The claimant maintains that she did not return to work in June 2011, because she was unable to

work without taking a hand full of pain medicine a day. (T. 43).  

The claimant concedes that she has not done anything, since the May 10, 2011, report of

Dr. Carle, to find work anywhere.  The testimony of the claimant reflects that she can read and

write; loves to work puzzles and read, and that she is able to drive.  Regarding her failure to seek

employment since the May 10, 2011, report, the claimant testified:

     Not outside the home.  I’ve tried different things in the home,
and like I said I can’t even go shopping very long at a time. (T. 43).

The claimant’s testimony reflects that she has health insurance.  The claimant testified that
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the only medication that she was taking for pain at the time she was last seen by Dr. Kemp on

March 11, 2011, was Aleve.  The claimant added:

     Yes, previously, I had denied taking Oxycodone, because I did
not want anything strong. (T. 44).

The claimant acknowledged that respondent offered and continued to provide light-duty part-time

work.

The claimant testified that she begin treatment for anxiety at the time of her husband’s

wreck, which was before December 13, 2010, work-related injury, and was taking Ativan.  The

claimant has been taking Ativan for anxiety for four years.  

The claimant’s testimony reflects that a year after his wreck, the claimant’s husband

basically retired from farming, and she helped wrap up that operation.   The testimony of the

claimant reflects that the farming operation was sold, however she and her husband kept two

hundred and sixty acres that they now lease out.  The claimant testified regarding her husband:

     After he got better, he helped a farmer for two or three years. 
Well, last year was the first year he hasn’t helped him.  (T. 46).

The claimant’s husband is retired and now receives Social Security retirement benefits.   

During further direct examination, the claimant maintained that she enjoyed working and

does not want to just stay at home.  Further, the claimant maintains that if she could get the

medical treatment that would allow her to go back to work she would be working, adding that she

“need to work”. (T. 47).

The claimant offered that she has not been back to respondent to ask for her job back because she

does not physically feel she could do it, attributing the same to the December 13, 2010, injury:

     No, the pain in my feet and leg. I can barely do my housework
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and grocery shopping now. (T. 48).

The claimant noted that she is unable to sit very long at a time.  The claimant identified other

obstacles, attributable to the compensable injury, that prevent her from working:

     Well, if I had to get up and bend over in the file cabinets or if I
had to walk very far; I can’t walk stairs. (T. 48).

The testimony of the claimant reflects that she did try to work without taking the pain medication

at work, however was unsuccessful.  The claimant added regarding her pain experience on that

occasion:

     It was so extreme that I cried and went home.  I couldn’t do it. 
I wanted to work.  I enjoyed working there. (T. 49).

The claimant testified that on a good day she takes pain medicine twice a day, and on a bad day

she takes it sometimes four times.  The claimant explained that she has not used her health

insurance to get medical treatment because there’s a five thousand dollar deductible, and she does

not have five thousand dollars to pay. 

The claimant testified regarding the frequency that she takes anxiety medication.  The

claimant explained that when she is having a normal day she does not take any.  In describing a

normal day, the testimony of the claimant reflects:

     If I’m not in extreme pain or, you know, where I get - - I get
depressed and agitated, because I can’t do my work and I can’t go
shopping and I can’t visit my son like I would like to and - - 

     He lives in St. Louis.

     Well, for one thing he has upstairs bedrooms, and it’s so painful
to stay up there, and we love to go up and go shopping, and I can’t
do that anymore.  I go for a little while at a time and I have to go
home.  And back to the anxiety medicine, there’s days I don’t take
it at all.  But we’ve had a lot of illness in our family, which doesn’t
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even relate to this, but if there’s times - - I’ve had a lot of illness
with my mother, and there’s times if it closes in on me, this is one
reason I started taking it years ago and, you know, after Danny had
his wreck, it all closed in on me.  There’s times that I will take
anxiety - - I may take one in the morning, I may take one at
bedtime, but then, there’s days I take none, I don’t need them. (T.
50).

The claimant concedes that Dr. Kemp did not place limitations on her ability to sit, stand, or walk. 

In discussing the duration of her evaluation by Dr. Carle, the testimony of the claimant

reflects:

     Five minutes, maybe.  He talked to me for a little bit.  Then, he
went back and measured my legs and felt around on them and
released me and told me to go back out into the room, and then, he
never came back in and talked to me. (T. 52).

The testimony of the claimant reflects that she presently takes Tramadol for pain, which is

prescribed by her family doctor, Dr. Pyland.  The claimant testified that she has been taking the

Tramadol since December 2011.  The claimant was not taking the Tramadol at the time of her

evaluation by Dr. Carle.  The claimant’s testimony reflects that at the time of the afore she was

taking over-the-counter medicine like Motrin and Aleve.  The claimant offered that she is unable

to take muscle relaxers.  The claimant testified that Dr. Kemp put her on Flexeril for a while,

however she could not take them.  

The testimony of the claimant reflects that she received temporary total disability benefits

following her December 13, 2010, injury until she was released to light duty work by Dr. Kemp. 

The claimant noted that although her hours were reduced while performing the light duty work

she did not receive any further indemnity benefits from respondent. 

Danny Turner, the claimant’s husband, was available to testify on behalf of the claimant. 
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The parties stipulated that if called to testify, Mr. Turner’s testimony would corroborate that of

the claimant regarding her condition before the December 13, 2010, injury, and after the injury.  

Shelly Leanne Luttrell, dietary manager of respondent, testified regarding her familiarity 

with the claimant:

     She came to work for us.  We - - I knew her prior to coming to
work at Corning Therapy and Living Center.  She came to work as
A.M cook. 

     And did a little bit of everything for us; so - - in the kitchen. 
(T. 58-59).

Ms. Luttrell described the claimant’s duties as a dietary aid in the employment of respondent:

     Initially, she came in as the 5:00 a.m. cook.  That was basically
cooking like the breakfast for the residents and the lunch meal, and
then, it was clean up, too.  And usually, by two o’clock they were,
you know, out of the kitchen and clocked out to go home, and
then, she worked - - started working in the afternoons for us, and
then, that was kind of her choice.  She wanted to move to
afternoons and she came in and would cook the supper meal, and it
was a little bit later getting out at night; so - - (T. 59).

Ms. Luttrell agrees that the claimant worked from thirty to thirty-five hours on a weekly basis. 

The claimant was paid by the hour.  

The testimony of Ms. Luttrell reflects, regarding the events of December 13, 2010, when

the claimant sustained her injury:

     We had gotten a pretty - - pretty big truck that day, which we
do have a lot of groceries that come in from US Foods.  The - - she
was in dry storage putting away, you know, various canned goods
and different things and stated to me that she had pulled something
- - and felt as though she had hurt herself. (T. 60).

Ms. Luttrell testified that the claimant described her complaint as a pulling in the back of her leg. 

Regarding the actions she took when the claimant reported the injury, Ms. Luttrell’s testimony
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reflects:

     I encouraged her that we needed to fill out what we call an
incident and accident report, which we fill out one for every
accident that occurs in the nursing home. 

     And so, I got the form; then, I instructed her to go to the nurse
and get the blood pressure and all the vital signs that needed to be
checked there, and then, I also got the Form N, got with Tonya to
get the Form N; so - - (T. 61-62).

Ms. Luttrell testified that in addition to getting the necessary documents and forms filled out, the

claimant was also offered medical care and treatment. (T. 62).  As far as any further involvement

with the claimant on December 13, 2010, Ms. Luttrell offered:

     She had gone to Tonya’s office and, you know, it’s been - - I’m
trying to recall if she did - - I’m almost certain that she did go on
home that day. (T. 62). 

Ms. Luttrell testified that the claimant was off work for a period of time, and later return

to light-duty work with restrictions.  Ms. Luttrell testified regarding the type of light-duty work

the claimant was provided:

     We had - - we roll all of our residents’ silverware in cloth
napkins; and so, that’s considered light-duty and those are things
that you can actually do sitting down.

     Those were the things that we did.  Also, dipping up fruit cups
that, you know, where the number ten cans would have already
been opened, you know.  Those tulip - - what we call a little plastic
tulip cup was on the counter, and those things are considered light-
duty, because all you’re using in a scoop to dip up the fruit.  And
basically, pulling dishes out of the dish machine, that didn’t involve
lifting the dish machine arm up and down, putting those things
away.  So, and basically, you know, just the silverware was the big
thing, because we do that on a constant basis all day; so - - (T. 63-
64).

Ms. Luttrell testified that there were other jobs provided to the claimant during her light-duty
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assignment besides work in the kitchen:

     She actually had gone into the business office and helped our
business office manager, Tonya, do some various paperwork things. 
And she had a little table in her office there, and she had sat there
and helped her with numerous things that, you know, she was able
to do that Tonya needed help with. (T. 64).

Ms. Luttrell noted that the jobs she described afforded the claimant the opportunity to alternate

between sitting and standing if she needed.  Ms. Luttrell testified that she did not recall the

claimant performing duties on the other end of the dish washing machine where the plates were

loaded into the machine.  

The testimony of Ms. Luttrell reflects that she technically remained the claimant’s

supervisor even during the period that the claimant was assigned to light duty work in other areas

of the facility of respondent.  Ms. Luttrell testified that if the claimant was injured on the job or

was having problems or needed assignments, she would come to her.  Thereafter, Ms. Luttrell

offered:

     I did correlate with Gaylon on those things because there was
things in the facility that I didn’t know, you know, that she might
could do that were light-duty; so, we correlated that together. (T.
66). 

The testimony of Ms. Luttrell reflects that the claimant last worked for respondent in May

2011.  Regarding the afore, Ms. Luttrell’s testimony reflects:

     She had had - - her mon had gotten sick and she come to me and
told me that her mon was sick, and I’m a pretty fair boss, you
know.  I have a small child; so, I’m really fair about, you know,
understanding a family sickness.  So, I had given her the option,
you know, if that she needed to go to be with her mom that she
could and that’s what transpired. (T. 67).

Ms. Luttrell testified that it was her understanding that the claimant left the light-duty position
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with respondent because her mother was sick.   As to whether the claimant’s May 2011 departure

had anything to do with her physical condition, Ms. Luttrell testified:

     She had described to me at times that it - - you know, that she
needed - - you know, possibly that the things that she was doing
was harder on her because her leg was still in pain and she was
hurting, but what I understood that transpired at that point is that
her mom was sick. (T. 67). 

Ms. Luttrell testified that she did not hear from the claimant until about a week and a half later. 

Regarding the afore, Ms. Luttrell testified:

     Actually, I had kind of wondered how her mom was doing, you
know, because we had not heard from her; so, I - - it was a week
and a half, two weeks, basically. (T. 68).

Ms. Luttrell continued:

     No, the last that I had heard was when Gaylon came to me and
she’d given him the keys, and that was - - that was when I had
spoke with her.  The last I had spoke with her is when she left with
her mom being sick. (T. 68).  

The last conversation Ms. Luttrell had with the claimant was in May 2011.  Ms. Luttrell offered

her interpretation of the significance of the claimant turning in her keys:

     To me that means that you’re quitting your job.  That you’re not
coming back.  That’s just what I interpret from when you turn in
your keys that just pretty much means you won’t return; so - - (T.
69).

Ms. Luttrell testified that the claimant’s employment position has been filled by a new employee. 

Ms. Luttrell maintains that until the claimant turned in her keys there were still job duties that she

could do that would be considered light-duty.  Ms. Luttrell added, regarding the point in time that

the claimant turned in her keys:

     That - - at that point, I knew I needed to replace her, that she
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was leaving, she wasn’t coming back. (T. 70).

Ms. Luttrell concedes that she did not get any reports or documentation as to the claimant’s

current health status:

     Those things went through the business office; so, you know,
Tonya keep me up to date on what her status was, but I - - you
know, those things were kept in the business office. (T. 70).

During cross-examination Ms. Luttrell elaborated on how she became familiar with the

claimant prior to the claimant’s employment by respondent:

     She worked at the day care where my daughter attended and I
had got to know her there.  She worked for them part-time. (T.
71).

The testimony of Ms. Luttrell reflects that she did not observe the claimant to exhibit any physical

problems when she was working at the day care.  Further, Ms. Luttrell testified that she was

involved in the claimant’s hiring at respondent.  Ms. Luttrell offered that during the claimant’s

employment with respondent she was a good employee and seemed like someone who wanted to

work.  

The testimony of Ms. Luttrell reflects that prior to December 13, 2010, during the

claimant’s employment at respondent she did not demonstrate any kind of physical limitations.  At

to her presence at the time of the claimant’s December 13, 2010, injury, Ms. Luttrell testified:

     As I recall, she told me shortly after.  When grocery truck
comes, it’s a busy time; so, I can’t say that I witnessed it, but she
did come and tell me that she had hurt herself. (T. 72-73).

Ms. Luttrell testified regarding the physical limitations that claimant demonstrated while assigned

to light duty:

     She did appear to have some pain and when she asked to sit
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down and take a break, we always were accommodating with that
and always let her sit down. (T. 74).

As to whether the light-duty jobs the claimant performed following her December 13, 2010,

compensable injury were part-time or ful-time positions, Ms. Luttrell offered:

     The jobs - - the rolling the silverware and those kind of things,
she was still in her full-time status.  So, we were trying to find
things that she could do full time that were light-duty, but rolling
silverware, you know, would have been a part-time job, but she was
still in full-time status.  So, we were very accommodating to find
things that she could do light-duty; so - - (T. 74-75).

Ms. Luttrell’s testimony reflects that by “full-time status”, meant that the claimant was getting

paid the same as she would have if she was working full time.  Ms. Luttrell added that “full-time

status” for respondent meant twenty-eight hours a week. The claimant was paid by the hour.  The

testimony of Ms. Luttrell reflects that the claimant was paid only for the hours that she worked

while assigned to light duty. (T. 75).  

Ms. Luttrell testified that she was aware in May 2011, when the claimant left that she had

been released to full duty.  The claimant did not work any after the May 2011, full-duty release of

Dr. Carle.  Ms. Luttrell did not have information regarding the actual hours the claimant worked

while assigned to light-duty.  

Tonya Marie Foster is employed by respondent as the bookkeeper/business office

manager.  Ms. Foster became aware that the claimant sustained an injury at work and processed

the paperwork.  Ms. Foster scheduled the claimant’s appointment with Dr. Kemp on December

14, 2010, in connection with the December 13, 2010, compensable injury.  

The testimony of Ms. Foster reflects that when the clamant was released to light-duty, for

a period of time she worked in her office.  Ms. Foster described the tasks the claimant performed
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during the afore:

     I had her sitting at a table in my office doing an attendance log. 
I had her reviewing staffing logs.  Those were things that took quite
a few hours; so - - 

     To the best of my knowledge, I just had her redoing my
attendance log and doing some staffing logs. (T. 81).

Ms. Foster’s testimony reflects that as office manager she receives the medical records for

employees of respondent that are injured on the job.   Ms. Foster received a report from Dr. Carle

regarding the claimant.  Regarding the afore, Ms. Foster testified:

     To the best of my knowledge, and I’m paraphrasing that it
stated that she - - an injury couldn’t be found.  He couldn’t
determine an injury, and she was released to full-duty.  (T. 82).

As to whether the claimant returned to unrestricted full-duty as a dietary aid following the report

of Dr. Carle, Ms. Foster testified:

     To the best of my knowledge, no, she didn’t.  She had taken
some time off to be with her mom and the next time that I recall
seeing her, she was turning in her keys and stating that she couldn’t
do the job. 
(T. 83).

During cross-examination Ms. Foster was questioned regarding the duties and

responsibilities entailed in her position as bookkeeper and office manager for respondent.  Ms.

Foster’s testimony reflects that in addition to doing all of the billing and payroll, she also

processes paperwork for workers’ compensation injuries, and arranges appointments for injured

employees.  Ms. Foster did not arrange for the claimant to be seen by Dr. Scott Carle. Ms. Foster

offered regarding her knowledge of how the appointment with Dr. Carle came to be:

     I was in contact with Verlene Williams, back and forth.  She
arranged those specialist visits. (T. 84).
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Ms. Foster concedes that she has no idea what Dr. Carle’s specialty is.  

Ms. Foster testified that she received all of the medical reports and return-to-work slips

that the claimant bought to her.  Ms. Foster is uncertain if the claimant furnished to her a February

17, 2011, report of Dr. Cortez reflecting that the claimant remain off work until seen by pain

management.

Ms. Foster was not the individual to whom the claimant turned in her keys.  Regarding

comments of the claimant that she was unable to do her job, Ms. Foster testified:

     When I found out, she had come in later after - - excuse me - -
she had turned her keys in - - and stated that - - she was no longer
going to be there. (T. 86).  

Ms. Foster testified that it was at the time of the above that the claimant relayed that she was

unable to do the job.  Ms. Foster’s testimony reflects that she could not recall if there was a

reduction in the number of hours the claimant work while assigned to light duty. 

Gaylon Howard Gammill is employed as the administrator of respondent.  Mr. Gammill

was present when the claimant was employed by respondent in July 2010, as a dietary aid.  On

December 13, 2010, the claimant suffered a work-related injury.  Mr. Gammill confirmed that the

claimant obtained medical care in connection with the December13, 2010, work-related injury

under the care of Dr. Kemp on December 14, 2010.  

The claimant was subsequently released to return to work by Dr. Kemp with restrictions,

which included no lift above ten pounds, no stooping and no bending.  Mr. Gammill’s testimony

reflects that the claimant was provided jobs within the afore restrictions:

     Okay.  First of all, we work with the immediate supervisor,
which would be Shelly Luttrell, and finding what areas of light-duty
would be available in that department, and then, if they wanted and
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felt like they could do more hours, then, we would check with the
other department leaders and see where that there is opportunities
that they can assist.  (T. 89).

Mr. Gammill maintains that the equivalent of the types of duties that the claimant performed while

on light-duty would give somebody the possibility of working thirty to thirty-five hours a week. 

Mr. Gammill testified that he is not certain of the number of hours the claimant work either prior

to or after the December 13, 2010, compensable injury. 

In May 2011, the claimant left the employment of respondent.  Regarding his

understanding as to the claimant leaving during the afore period, Mr. Gammill testified:

     Again, I’m going by what the department leader had shared with
me that she had requested some time off to be with her mother who
is ill. (T. 91).

The testimony of Mr. Gammill reflects that he had a conversation with the claimant a few weeks

later, in June 2011:

     Okay.  She came in and said that she would no longer be able to
return to work, that the pain medicine was causing her some liver
problems and that she was turning in her keys and would not be
returning. (T. 92).

Mr. Gammill testified that he had reviewed the unrestricted full duty release of the claimant

authored by Dr. Carle.  Mr. Gammill maintains that had the claimant relayed that she was unable

to do the full duty job of the dietary aid he would have been able to continue the light-duty work

at that point. (T. 93).

During cross-examination, Mr. Gammill acknowledged that he was aware that the

claimant was having problems following her injury and return to light-duty.  Further, after the

afore, Mr. Gammill’s testimony reflects that he would check on the claimant periodically to see
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how she was doing.  Mr. Gammill was aware that the claimant was continuing to have symptoms

that she related to the December 13, 2010, injury.  

Mr. Gammill testified that he was aware that the claimant had been seen by Dr. Cortez. 

Mr. Gammill testified that he review of his notes reflects that Dr. Cortez referred the claimant to

pain management in a February 17, 2011, report.  The afore report reflects that the claimant was

to be off work until she received pain management.  Mr. Gammill confirmed that the claimant did

not receive pain management in accordance with the February 12, 2011, report of Dr. Cortez. 

Mr. Gammill’s testimony reflects that he was unaware that authorization for the pain management

was withheld by respondent.

Mr. Gammill testified that Dr. Kemp only released the claimant to light-duty.  The only

full duty release of the claimant was authored by Dr. Carle.  Mr. Gammill was not aware that the

claimant was seen by Dr. Carle on one time until the hearing.   Mr. Gammill testified that he found

the claimant to be a good employee. 

The medical in the record reflects that the claimant was seen by Dr. Clarence L. Kemp at

the Rector Clinic of Paragould Doctors’ Clinic on December14, 2010, relative to the December

13, 2010, work-related injury.  The office note regarding the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
She works at the new nursing home in Corning in dietary.  She was
unloading a grocery truck yesterday when she injured her (R) upper
leg by pulling a muscle.  It is hard for her to get around.  She
certainly cannot lift.
PHYSICAL EXAM:

BJE: She is quite tender inside of her (R) upper leg with decreased
ROM.
ASSESSMENT:
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New Problems:
PULLED MUSCLE RIGHT UPPER LEG (ICD-848.9)

PLAN:
Flexeril with needed.  Local heat.  Stretching exercises. OTC pain
medications prn.  Continue all of her maintenance medications.
RTC in one week prn.  (CX #1, p. 4).

Dr. Kemp authored an off-work slip in connection with the claimant’s December 14, 2010, visit. 

The afore directed the claimant to remain off work through December 22, 2010. (CX #1, p. 5).

The medical reflects that the claimant was again seen by Dr. Kemp on December 21, 2010,

in connection with the December 13, 2010, work-related injury.  The office note in connection

with the afore visit reflects:

HISTORY OF PRESENT ILLNESS:
Still having pain in her (R) leg.  Now there is a sore spot on the
back of her (R) leg.  She is still not able to return to work.  The
muscle relaxers make her very sleepy.

PHYSICAL EXAM:

BJE: She is tender across her (R) upper leg towards her groin and
the back of her (R) leg is somewhat limited due to pain.
ASSESSMENT:

Status of existing problems:
Assessed PULLED MUSCLE RIGHT UPPER LEG as unchanged 

PLAN:
Hopefully, she can return to work next Tuesday December 28.  In
the meantime, rest, local heat, stretching exercises.  Continue her
prescribed medications. RTC in 1 week if no better, sooner if
needed. (CX #1, p. 6). 

An office work slip was issued in conjunction with the December 21, 2010, visit of the claimant. 

The afore directed the claimant to remain off work until December 28, 2010. 

The medical records reflects that the claimant returned to Dr. Kemp on December 28,
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2010, and was directed to remain off work until her next visit of January 4, 2011.  The claimant

was subsequently referred to physical therapy by Dr. Kemp, and later released to return to light

duty work. (CX #1,p. 9-22).  

The claimant was again seen by Dr. Kemp on January 25, 2011.  The office notes in

connection with the afore visit reflect, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Her muscle pain (R) upper leg is better but she is still having lower
back pain that might be even worse after she does her duties at
work.  Physical therapy helps but when she works her back pain
gets much worse.  The pain is located on the (R) side of her lower
back, goes down her (R)hip, (R) leg.  Her physical therapist thinks
she might have bulged or ruptured a disc in her lumbar spine when
she lifted the heavy boxes at work a few weeks ago.  Whenever she
bends over or stoops over to unload a dishwasher and then stands
back up her pain gets worse. 

PHYSICAL EXAM:

Back: She has some mild to moderate tenderness on the (R) side of
her lower back and (R) hip.
ASSESSMENT:

Status of existing problems:
assessed: PULLED MUSCLE RIGHT UPPER LEG as improved -

New Problems:
BACK PAIN, LUMBAR, WITH RADICULOPATHY RIGHT 

PLAN:
Will take her off of work for 2 weeks.  Schedule MRI scan lumbar
spine. Continue physical therapy, 3 times a week. RTC in 2 weeks,
sooner if needed.  OTC pain medication as needed. (CX #1, p. 23).  

The record reflects the following clinic note in conjunction with the claimant’s January 25, 2011,

visit to Dr. Kemp:

What the patient said: her muscle spasms in groin area are better,
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still tender in places of upper leg. she has been going to physical
therapy 3x per week. she still has pain which is worse on days that
she works all day on her feet. she has stopped her flexeril, and is
only taking tylenol and ibuprofen for pain. (CX #1, p. 24).

Following the January 25, 2011, visit the claimant was directed to remain off work until February

8, 2011. (CX #1,p. 25). 

On January 28, 2011, the claimant underwent an MRI of the lumbar spine pursuant to

directions of Dr. Kemp. (CX #1, p. 27).  At the time of the claimant’s February 8, 2011, visit to

Dr. Kemp a referral was had to a neurosurgeon, and the claimant was directed to remain off

work. (CX #1, p. 31-33).

On February 17, 2011, the claimant was evaluated at Jonesboro Neurosurgery Clinic by

Aric Simmons, APN, pursuant to the neurosurgery referral of Dr. Kemp.  The February 17, 2011,

report of the afore evaluation reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 58-year-old white
female that presents to the clinic today with lumbago and right
lower extremity pain.  The patient states that on December 13,
2010 she was at work lifting several heavy boxes of groceries and
had a sudden feeling of her right lower extremity about to give out
underneath her.  The patient states that since then she started
having right groin pain and right anterior thigh pain.  The patient
was sent to Workman’s Compensation physician for evaluation,
which at that time sent the patient to physical therapy.  The patient
underwent physical therapy for a period of six to eight weeks, at
which time she would have improvement in symptoms on the days
that she would attend therapy.  During the days that she would go
back to work her symptoms would resume and worsen.  The
patient states at this time that her pain has shifted from the right
anterior region to the right posterior thigh and lower back and pain
now radiates from the hip down the right posterior thigh into the
knee occasionally down the right posterior calf into the second and
third toes.

*          *          *



30

CURRENT MEDICATIONS: her current medications include
Lisinoril 20 mg one daily, Gklyburide 5 mg two daily, Ativan 0.5
mg two daily, Prilosec 20 mg one daily, Carafate 1 gm as needed,
asprin 81 mg one daily, fish oil 600 mg one p.o. daily, and calcicum
1, 200 mg daily. 

*          *          *

Neurological exam: The patient is alert and oriented to person,
place, and situation.  Pupils are equal, round, and reactive to light
and measure 4 mm in diameter bilaterally.  Upper extremity gross
motor intact with normal DTRs normal intact bilaterally.  Lower
extremity exam DTRs of the patellar and Achilles’ tendons are
normal.  There are no gross motor deficits noted.  Negative leg lift
and negative Patrick’s signs.

IMAGING: MRI of the L-spine reveals disc bulge at L3-L4 and
L4-L5.

ASSESSMENT: Mild disk herniation at L3-L4 and L4-L5.

PLAN: Followup in clinic as needed.  Refer patient to pain
management and back to PCP.

*         *          *

ADDENDUM: I have examined and evaluated this patient with the
APN today.  She is a 59-year-old female, who injured her back at
work while lifting a heavy object.  Since then she has been having
pain in her back, which radiates into her right buttock and right
posterior thigh.  On occasion she will have pain shooting into her
right groin.  MRI of the lumbar spine demonstrates a disk
herniation at L3-L4 with a mild amount of neuroforaminal
compromise.  Her exam is as documented by Aric Simmons above
and does not demonstrate any discreet radiculopathy.  I discussed
this with her and told her that this disk level hernation does not
correlate with any of the symptoms she is describing to me.  The
disk height and the disks, otherwise, are normal.  As such, she is
not a surgical candidate.  We will refer her to a pain management
specialist for further management.  She needs no further followup
with me. (CX #1, p. 34-35).

Dr. Cortez also authored an off work slip/Disability Certificate in conjunction with the claimant’s
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February 17, 2011, evaluation.  In terms of restrictions, the afore reflects:

Patient was in our office today for appt.  She is being referred to
pain management.   She is off work until seen by pain management. 
(CX #1, p. 36).

The record reflects the presence of a March 1, 2011, off work slip/Disability Certificate relative to

the claimant.  The afore reflects, in pertinent part, that the claimant is a patient of Jonesboro

Neurosurgery Clinic, and under the professional care of same for the period February 17, 2011 to

March 1, 2011, and totally incapacitated during that time.  The document further reflects that the

claimant was able to do light work duties on March 1, 2011 with restrictions of “no heavy lifting,

stooping, or bending until seen by pain management”. (CX #1, p. 37).

The claimant was again seen by Dr. Kemp on March 8, 2011.  The office note relative to

the afore visit reflect, in pertinent part:

Follow-up worker’s comp. (R) upper leg pain, (R) side of her lower
back pain.  She has been to a neurosurgeon who stated she does not
need surgery and needed a Pain Clinic evaluation.  There is a lady
from worker’s comp here today, her name is Kim.  Ms. Turner is
really not any better. she can’t do much of anything other than light
duty.  Aleve does help relieve her pain.

*          *          *

PHYSICAL EXAM:

BJE: Minimal tenderness (R) upper leg.
Back: Minimal tenderness (R) side of her lower back.  Normal
strength in both legs. 

*          *          *

PLAN:
After a discussion with the worker’s comp personnel, Kim.  Will
refer her to an independent medical exam (IME).  Will allow her to
return to work at light duty lifting no more than 10 pounds.  She
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must not bend, squat or lift more than 10 pounds.  Continue Aleve
for pain.  RTC prn.  This will probably be her final visit in regard to
her worker’s comp injury at the nursing home in Corning. (CX #1,
p. 38).

The record reflects the presence of a Return To Work release relative to the claimant which was

authored by Dr. Kemp in conjunction with the March 8, 2011, visit.  The afore reflects the

restrictions on the claimant’s work activities as recited in the clinic notes of Dr. Kemp.  (CX #1,

p. 40).  The record reflects that the claimant continued to receive physical therapy from March 21,

2011 through April 8, 2011. (CX #1, p. 41-50).

The claimant was evaluated by Dr. Scott Carle of Concentra Health Centers in Little Rock

on April 21, 2011, at the request of Yolanda Kimbrough, RN.  After reciting a history of the

claimant’s December 13, 2010, compensable injury and medical treatment provided in conjunction

with same the April 21, 2011, report of Dr. Carle reflects, in pertinent part:

CURRENT TREATMENT: She is not currently involved in
physical therapy. she is not currently under the care of physician at
this time.  She states that her leg is worse.  She has had minimal
back pain.

*          *          *
CURRENT STATUS: Patient states that her pain in right proximal
thigh hurts both at rest and with walking.  She states that her leg
gives out occasionally with sharper pain.  She has not back pain at
present.  Most of her symptoms are in the anterior aspect of her
proximal thigh on the right.

*          *          *
MEDICAL SUMMARY: This is a 59-year-old white female who
over the last 5 months has had right proximal thigh pain.  She has
had physical therapy on several occasions and for the most part has
had prolonged absenteeism from the workplace.  She continues to
have problems and her symptoms, overall, have been basically
unchanged.  She has had no distal leg pain.  At one time, her leg
pain symptoms were characterized as possibly radicular in nature. 
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The MRI did not show an equivocal evidence of lateral canal
stenosis.  She subsequently had a neurosurgical consultation which
affirmed there not being radiculopathy clinically present.  Her IME
did not reveal evidence for chronic denervation of either lower
extremity as reflected by symmetrical circumference measurements
of both thigh and the calf on both sides.  She has a normal
neurological examination. 

DIAGNOSTIC IMPRESSION:
1. Chronic right proximal thigh pain attributed to a strain

injury at work.
2. Anxiety disorder.
3. Hypertension.
4. Diabetes.

CAUSATION/APPORTIONMENT: An objective diagnosis
attributed to the case date has not been established.  Further
diagnostics are recommended in order to delineate the diagnosis as
a traumatic event.  Other diagnostic considerations may include
group health conditions which would not be otherwise attributed to
the workplace incident.  Also, chronic pain disorders can be
exacerbated and/or caused ultimately by premorbid personality
styles or mood upset such as anxiety disorder or dependent
personality disorders.  Further testing recommended to delineate an
occupational diagnosis would be an MRI of the right hip and also
an MRI of the right thigh.  There is no evidence of nerve
conduction testing or EMG testing being necessitated by virtue of
evidence of chronic denervation or dermatomal radicular symptoms
attributed to the right lower extremity.  Patient does not appear to
benefit from physical therapy.  There does not appear to be any
missing medial records that need to obtained or reviewed at this
particular time.  Her work ability depends primarily on her ability to
tolerate discomfort.  And additional addendum report will be made
regarding her work ability once the results of MR of the hip and
thigh are obtained.(CX #1, p.51-56).

The claimant underwent an MRI of her pelvis and an MRI of her right hip on May 5, 2011, at

Arkansas Methodist Medial Center pursuant to the evaluation by Dr. Carle (CX. #1, p. 57-58).

On May 10, 2011, Dr. Carle authored an addendum and final report in conjunction with

the April 21, 2011, evaluation.  The afore reflects, in pertinent part:
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ON 5/5/2011 Karen Turner underwent MRI studies of the Pelvis,
Right Hip and Thigh.  The only findings noted on MR were mild
hip joint space narrowing bilaterally with normal signal intensity to
the muscle and soft tissue.

Given the results of her tests and also the IME examination, I can
say with reasonable medical certainty that there does not appear to
be an objective impairment to her right hip, thigh or lumbar spine
that is apportioned to the 12/13/2010 case date.  Her complaints of
pain and activity intolerance are not supported by an objective
impairment from an occupational injury.  She has therefore reached
her technical MMI date with respect to the 12/13/11 (sic)
occurrence and has no permanent impairment assigned to this case
date.

With respect to her work ability, this appears to be determined
entirely by psycho-social tolerance of symptoms and not by risk of
complications or lack of capacity due to a specific objective
occupational medical disorder.  She may return to her work as a
dietary aide without restrictions if she so chooses to do so. 
(CX #1, p. 59).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on December 13, 2010, when the claimant 

sustained an injury arising out of and in the course of her employment during which time she

earned wages sufficient to entitle her to weekly compensation benefits of $167.00, for temporary

total disability.

3. The claimant’s authorized treating physician in connection with the December 13,

2010, compensable injury is Dr. Clarence L. Kemp, as well as the referrals therefrom, to include
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Dr. Ricardo Cortez, a Jonesboro neurosurgeon.    

4. Medical treatment rendered to the claimant under the care of Dr. Ricardo Cortez, a

Jonesboro neurosurgeon, to include the recommended pain management referral is reasonably

necessary in connection with the treatment of the claimant’s December 13, 2010, compensable

injury. 

5. The claimant remained within her healing period and under work restrictions 

imposed by Dr. Kemp in connection with the December 13, 2010, compensable injury on and

after May 10, 2011, and correspondingly entitled to temporary total disability benefits thereafter

through a date to be determined.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s December 13, 2010, compensable injury.

7. The respondent has controverted the claimant’s entitlement to additional medical 

benefits and temporary total disability benefits subsequent to May 10, 2011.

CONCLUSIONS

The compensability of the claimant’s December 13, 2010, injury is not disputed.  The 

claimant asserts that as a result of the compensable injury she remains in need of medical

treatment, to include further diagnostics studies and the recommended referral to pain

management.  Additionally, the claimant maintains that she remains within her healing period,

under medically imposed work restrictions, and incapacitated from performing her regular job

duties.  As such, the claimant seeks corresponding temporary total disability and additional

medical benefits.  Respondent contends that the claimant has received all medical treatment and

indemnity benefits for which she is entitled in relation to the December 13, 2010, injury.
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The present claimant is one governed by the provisions of Act 796 of 1993, in that the

claimant contends entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Medical Treatment

The employer is mandated to promptly provide for an injured employee such medical 

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  While the injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence, the afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

As noted above, the compensability of the claimant’s December 13, 2010, injury is not 

disputed.  At the time of the claimant’s December 13, 2010, injury she was performing

employment duties putting grocery away.  The claimant happened to be working with her

supervisor at the time of the injury and reported the occurrence of same.  After reporting injury to

appropriate supervisory personnel of respondent the claimant was offered access to medical

treatment, however declined it at the time.  The claimant did request medical treatment the

following day, December 14, 2010, and an appointment was scheduled on the same day with
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respondent’s designated medical provider.

The evidence discloses that while respondent provided prompt medical treatment in

connection with the claimant’s compensable injury, to include medication, physical therapy,

diagnostic studies, and a neurosurgical evaluation.  The lumbar MRI of the claimant which was

ordered pursuant to the directions of Dr.  Kemp’s office resulted in findings sufficient to warrant

the referral of the claimant to a neurosurgeon, Dr. Ricardo Cortez.  After determining that the

claimant was not a surgical candidate, Dr. Cortez referred the claimant to pain management.  

It was at the point of the pain management referral that the respondent, through either the

third party administrator adjuster or the nurse case manager, interjected its presence in the

medical treatment of the claimant’s compensable injury.  Dr. Cortez authored a February 17,

2011, Disability Certificate directing the claimant to remain off work until seen by pain

management.  Later, the office of Dr. Cortez issued a March 1, 2011, Disability Certificate which

reflected the claimant’s total incapacity from February 17, 2011 through March 1, 2011.  The

afore Certificate released the claimant to restricted duty effective March 1, 2011, with no heavy

lifting, stooping or bending till seen by pain management. 

When the claimant was seen by Dr. Kemp on March 8, 2011, the office notes of the visit

reflect that the claimant was accompanied by “Kim” who is identified as the “worker’s comp

personnel” by Dr. Kemp.  Further, while Dr. Kemp’s March 8, 2011,office recites the

neurosurgeon’s recommendation regarding the need for a Pain Clinic evaluation, and the fact that

the claimant was not any better and was unable to do much of anything other than light duty, after

a discussion with “Kim” the claimant was referred to an evaluation by another physician.  In

releasing the claimant to light duty – lifting no more than ten pounds, no bending or squatting –



38

on March 8, 2011, Dr. Kemp noted that it would probably be her final visit. 

The physical therapy notes of the claimant’s visit subsequent to being return to light duty

work following the March 8, 2011, visit to Dr. Kemp disclosed that the claimant continued to

relay consistent complaints attributable to the December 13, 2010, compensable injury.  The

physical therapy notes further reflect that the claimant’s symptoms increased while assigned to

light duty work. (CX #1, p. 41-50).   The April 8, 2011, physical therapy notes are particularly

noteworthy:

A:   Patient is not improving significantly with therapy.  She has
varying levels of intensity depending on her activities.  The more
active she is, the more pain she gets.  Patient has been consistent
with the pain descriptions, pain behaviors and pain location.  Patient
will be going to see a new doctor on April 21.  I will discontinue
therapy at this time until she sees the new doctor. (CX #1, p. 50).

The new doctor referenced in the above physical therapy notes was the “IME” with Dr.

Scott Carle.  The claimant was seen by Dr. Carle on only one occasion.  The credible testimony of

the claimant discloses that the duration of the April 21, 2011, contact with Dr. Carle was

approximately five (5) minutes.  Dr. Carle is not a pain management specialist, but rather is a

Fellow American Academy of Disability Evaluating Physician (FAADEP).  Further, the evidence

is clear that the motivating factor in directing the claimant to the evaluation by Dr. Carle was not

securing medical treatment in connection with the acknowledged compensable December 13,

2010, injury, but rather terminating access to reasonably necessary medical treatment.

At the time of his February 17, 2011, evaluation Dr. Cortez, a neurosurgeon, concluded

that the claimant was not a surgical candidate.  More importantly, Dr. Cortez referred the

claimant to pain management, and directed that she remain off work until seen by same.  The
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claimant’s symptoms have not abated since the neurosurgical evaluation.  The claimant has

sustained her burden of proof by a preponderance of the credible evidence that further medical

treatment, to include the pain management, is reasonably necessary in connection with the

treatment of the December 13, 2010, compensable injury.  Respondents have controverted the

claimant’s entitlement to medical treatment subsequent to April 21, 2011.

Temporary Total Disability 

Temporary total disability is that period within the healing period in which a claimant 

suffers a total incapacity to earn wages.  Ark. State Highway & Transp. Dep’t v. Bershears, 272

Ark. 244, 613 S.W.2d 392 (1981). The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will improve

that condition. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 W.W.2d 582 (1982).   A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition. J.R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51

(1990).

In the present claim, the credible evidence discloses that the claimant was assessed as a

good employee by her supervisors during her employment with respondents.  Indeed, there is no

evidence in the record to reflect that the afore assessment of the claimant changed following her

December 13, 2010, compensable injury, during the time she was returned to light-duty restricted 

work at the behest of the third party administrator/nurse case manager.  As noted above, in

referring the claimant to pain management on February 17, 2011, Dr. Cortez, the neurosurgeon,

directed that she remain off work until seen by same.  The claimant was never afforded access to

pain management by respondent, and, as a consequence, the healing of her December 13, 2010,
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compensable injury has been delayed.

The claimant complied with the light-duty releases of Dr. Cortez and Dr. Kemp, and

returned to work within her restrictions as provided for her by respondent-employer. 

Nevertheless, the credible evidence discloses that the claimant’s symptoms increased as she

attempted to perform the assigned light duty jobs.  The claimant last worked discharging the light

duty assignments on or about May 10, 2011.  Dr. Carle issued his final report on May 10, 2011,

which purportedly assessed the claimant as having reached maximum medical improvement and

releasing her to return to her regular job duties as a dietary aide without restriction.  Given his

limited contact with the claimant and the objective of assignment relative to the contact, I do not

find Dr. Carle’s assessment and evaluation to warrant greater weight than those of Dr. Kemp and

Dr. Cortez.

The evidence preponderates that in ceasing her employment in mid-May 2011, the

claimant relayed that she was unable to continued performing the light duty work because of

residuals of the December 13, 2010, compensable injury. Tyson Poultry, Inc. v. Narvaiz, 2012

Ark. 118.   It is noteworthy that neither Dr. Cortez nor Dr. Kemp removed the restrictions

imposed on the claimant with respect to the discharge of employment duties.  The claimant has

sustained her burden of proof by a preponderance of the credible evidence that she remains within

her healing period as a result of the December 13, 2010, compensable injury and has been

rendered temporarily totally disabled as a result of same since May 10, 2011, and correspondingly

entitled to temporary total disability benefits.  Respondent has controverted the claimant’s

entitlement to temporary total disability benefits subsequent to May 10, 2011.

AWARD
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The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $167.00, for the period commencing

May 10, 2011, and continuing through the end of her healing period, a date to be determined, as a

result of the December 13,2010, compensable injury.  Said sums accrued shall be paid in lump

without discount.     

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses, to include pain management assessment and

treatment, growing out of and in connection with the treatment of the claimant’s December 13,

2010, compensable injury.

Maximum attorney fees are here in awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include the issue of permanency, are expressly reserved.

IT IS SO ORDERED.

           _____________________________________________
                                                            ANDREW L. BLOOD, 

ADMINISTRATIVE LAW JUDGE 


