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Hearing before Administrative Law Judge O. Milton Fine II on April 24, 2012 in Searcy,
White County, Arkansas.

Claimant represented by Mr. Michael LeBoeuf, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Michael Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 24, 2012, the above-captioned claim was heard in Searcy, Arkansas.  A

pre-hearing conference took place on February 6, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the permitted withdrawal of the stipulation that the parties would reach agreement

at the hearing concerning Claimant’s average weekly wage and compensation rates, they

are the following three, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed among the parties on

September 10, 2009, when Claimant sustained an injury to her right

shoulder.

3. Respondents accepted the right shoulder injury as compensable and paid

benefits pursuant thereto.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained an injury to her left shoulder that was a

compensable consequence of her right shoulder injury.

2. Whether Claimant is entitled to reasonable and necessary medical treatment

of her left shoulder.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

I. Claimant contends that she sustained an injury to her right shoulder on

September 10, 2009, and received treatment.

2. The injury was sustained while acting in the scope of her employment and

respondents provided treatment through Dr. Jeffrey Angel, Dr. Tad Pruitt and
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Dr. Charles Varela.  Dr. Varela released her in approximately December,

2011.

3. The claimant further contends that the right shoulder injury was the

proximate cause of a left shoulder injury and tear which is the basis of this

claim.

4. Specifically, the claimant contends that the left shoulder pain began in early

2010 because of the ongoing necessity of using and straining her left side.

She endured several surgeries for her right shoulder during that time period

and she was completely unable to use her right side.

5. Respondents did provide a limited amount of treatment for her left shoulder

in June, 2010.

6. That treatment consisted of an MRI and a subsequent injection.  But perhaps

because of the ongoing complications with her right shoulder, she never

received the follow up or subsequent treatment that she needed to resolve

the left shoulder problem.  Consequently, she is still suffering with a torn

rotator cuff in her left shoulder.

Respondents:

1. Respondents contend that the claimant injured her right shoulder on

September 10, 2009.

2. Her claim was accepted.

3. She has a seven percent (7%) permanent partial impairment rating to the

body that is accepted.
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4. She was released to return to work and rated several times.  She is an LPN

and there are many jobs she can perform.

5. She has no wage loss.

6. The respondents will offer job placement assistance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she sustained

an injury to her left shoulder that is a compensable consequence of her right

shoulder injury, which Respondents accepted as compensable.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment of her left shoulder that is reflected in the medical evidence was

reasonable and necessary.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to additional reasonable and necessary treatment of her left shoulder by Dr.

Charles Varela.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, correspondence between Claimant

and Respondents, consisting of five pages; Claimant’s Exhibit 2, a compilation of her

medical records, consisting of one index page and 74 numbered pages thereafter; and

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

one index page and 24 numbered pages thereafter.

Adjudication

A. Compensability

Introduction.  Claimant was employed as an LPN at Respondent Rolling Hills

Nursing Center (“Rolling Hills”) on September 10, 2009, when she sustained an injury to

her right shoulder.  She testified:

It was on a Thursday afternoon, and I was doing my 8:00 o’clock med pass.
And I was in the middle of the hall, and an elderly resident that had dementia
and Parkinson’s was supposed to be in his wheelchair, but he got up and
was running down the hall.  And for his safety, he had to be caught and put
back in his chair.  So I had three CNA’s with me, and we caught up with him.
I got in front of him to try to talk him down to the chair, and he grabbed my
shoulders and started slinging me around.  And he slung me up against the
wall with both shoulders.  Then he got my right shoulder and kept pushing
it behind my back just like he was trying to rip it off.  And he did this for a
little while, I couldn’t say how long.  But finally we got him in a chair, and he
let go of me, and he calmed down.  And my shoulder at this point was
dislocated.  I popped it back in place and finished taking care of my
residents for that night, and I went home.  I came back the next day, because
it was like 8:30 at night, so the next day I came in to report it, and then I did
my paperwork and was sent to the ER for x-rays.
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As the parties stipulated, Respondents accepted the right shoulder injury as acceptable

and paid benefits.

Now, however, Claimant contends that she is suffering from a left shoulder condition

that she further asserts is a compensable consequence of her right shoulder injury.

Respondents dispute this.

Standard.  If an injury is compensable, every natural consequence of that injury is

likewise compensable.  Air Compressor Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d

1 (2000).  The test is whether a causal connection between the two episodes exists.  Id.;

Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The existence of a

causal connection is a question of fact for the Commission.  Id.; Carter v. Flintrol, Inc., 19

Ark. App. 317, 720 S.W.2d 337 (1986).  It is generally a matter of inference, and

possibilities may play a proper and important role in establishing that relationship.

Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992).  It is not

essential that the causal connection be established via medical evidence.  Koster v.

Custom Pak & Trissel, 2009 Ark. App. 780, ___ S.W.3d ___; Gerber Prods. v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).  Under Ark. Code Ann. § 11-9-705(a)(3) (Supp.

2011), Claimant has the burden of establishing the existence of a compensable

consequence by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’
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1Claimant also testified to wearing another type of sling that allowed her right
arm more freedom of movement.  But the evidence does not reflect that she was
wearing it during the period relevant to the claim.

2Prior to the surgery, Claimant also used her right upper extremity to help push
the cart; but because she was already using the sling by that time, her arm remained
right next to her body as she did so.

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  According to her testimony, which I credit, Claimant only experienced

soreness in her left shoulder as a result of the encounter with the resident that hurt her right

shoulder.  She underwent her first (of three) right shoulder surgery on November 13, 2009.

When she returned to work in mid-January 2010, she wore a sling that held her right arm

next to her body.1  Her left shoulder never stopped bothering her, and she ascribed the

condition to having to now use it exclusively.  When asked about activities she was

performing, Claimant described pushing/stopping a medication cart–which she described

as “pretty heavy” and “like a Craftsman tool box . . . full of medicines”–with only her left

upper extremity.  At that point, following her surgery, she only used her right

arm/hand/shoulder for such tasks as signing paperwork and handing out water and

medications.2  She stated that she performed this work for three months, and that her left

shoulder problems worsened to the point where she could not work any longer.  Claimant
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related that this worsening happened gradually and became noticeable (in that it became

more than the soreness the followed the encounter with the resident) in February 2010; it

was not due to any specific incident.

She reported her left shoulder condition to Dr. Jeffrey Angel, who was also treating

her right one, around February or March 2010.  As a result, he placed her on anti-

inflammatories and ordered an MRI.  The MRI, conducted on July 16, 2010, showed a

thickened supraspinatous, along with fluid in the AC joint and interstitial tearing.  Angel

sought to have Claimant approved for a left shoulder arthroscopy with rotator cuff repair,

but Respondents first wanted the condition treated with injections and physical therapy.

This took place; Claimant underwent treatment for a time on both shoulders.  However, the

doctor concentrated on the right one.  Eventually, Claimant was released from treatment

by Dr. Angel, and went on to treat with Dr. Charles Varela and Dr. Tad Pruitt for the right

shoulder.  While Claimant continued to contact Ms. Bobbye Smith, the case manager, about

the right shoulder, she was rebuffed.  At present, she is still suffering from muscle spasms

in the left shoulder when she overly uses it.  Claimant treats the condition with pain

medication, muscle relaxers and ice/heat packs.  She no longer works, but feels that she

could return to nursing if her left shoulder is repaired.

Claimant wants to have Dr. Varela evaluate her left shoulder.  When asked why he

did not do this when she was seeing him earlier, she responded that the doctor told her that

he was only supposed to treat her right shoulder and that he would not address the left one.

Medical Records.  In reviewing the documentary evidence in this case, both medical

and non-medical, I find that it support’s Claimant’s testimony.  The parties have not
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3This position is supported by the fact that Dr. Angel’s in previous records used
this same language to describe the source of Claimant’s right shoulder injury.

included the records of  the initial treatment of her right shoulder injury by Dr. Angel et al.,

but his record of June 28, 2010 states:  “She was last seen on 6/2/10.  Has severe burning

pain in left shoulder at times.  Does all the lifting/etc. with left since right has been hurt.

Pain building since initial injury.  Some night pain.”  Angel’s assessment reads:  “Left

Shoulder Pain Worsening 719.41.”  He recommended an MRI of the left shoulder.  On July

21, 2010, Dr. Angel wrote:  “Has occasional burning pain in left shoulder at times.  Left

shoulder shows thickened supraspinatous with interstitial tearing and fluid in a/c joint.”  This

was found on the July 16, 2010 MRI.  He assessed her as having “Left Rotator Cuff Tear

(Acute) 840.4,” and recommended a left shoulder arthroscopy “to evaluate and treat left

supraspinatous with repair of very thick/torn–interstitial of supraspinatous.”  The surgery

was scheduled for September 1, 2010.  However, it did not take place.  Instead, the left

shoulder was injected on August 4, 2010.  That day, Dr. Angel described Claimant’s left

shoulder pain as having “developed as a result of a resident grabbing her arm, twisting,

pulling and pushing on it on 9/10/09 @ 8:30 p.m.”  But as pointed out at the hearing, her

records at times cite the wrong shoulder.3  For that reason, along with her earlier

description to Angel that this occurred as a result of overuse, I am disinclined to cite this

as a discrepancy in Claimant’s characterization as to how her left shoulder condition came

about.  The doctor assessed her as having impingement.

Claimant continued to complain of left shoulder problems to the providers she saw.

Angel on October 27, 2010 wrote:
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Left shoulder has interstitial tearing.  We had contemplated arthroscopy to
see about transtendon repair to prevent complete tear.  She wants to
proceed.  However, with her history of ongoing non-healing vs retear, I want
to get second opinion for both shoulders from Dr. Collins.  Patient and work
comp nurse agree.

On February 2, 2011, Dr. Angel stated that “I do not see pathology on either side that

should keep her from doing light duty or causing the amount of pain she is having . . . I

recommend FCE [functional capacity evaluation] to see exactly what her functional capacity

is at this point.”  The evaluation, conducted on February 17, 2011, reflected that she gave

an unreliable effort, and refused to attempt the Reaching with Weight testing with either

arm.  But Claimant in her testimony explained that she was told not to undertake anything

that “hurt[s] too bad”–and that her inability to complete a task was wrongfully characterized

as a refusal.  The FCE showed that she was capable of working in at least the Light

category.

Angel on March 23, 2011 recommended that she seek pain management for the left

shoulder condition.  She underwent an independent medical evaluation by Dr. Pruitt on May

18, 2011.  It focused almost solely on the right shoulder; Pruitt’s only reference to the other

shoulder is this statement:  “Apparently she is also having problems with the left shoulder

at this time.”  On July 12, 2011, Claimant saw Dr. Ronald Tilley primarily concerning her

right shoulder.  He added:  “She apparently has left rotator cuff tear now as well.”  Dr.

Varela on December 16, 2011 assigned Claimant an eleven percent (11%) impairment

rating to Claimant’s right upper extremity–ignoring the left and supporting her testimony that

he refused to address the left shoulder.
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Nonmedical Records. With regard to non-medical evidence, Exhibit 1 consists of

correspondence between her and Smith.  In a handwritten letter to Smith that is undated,

Claimant wrote:

On June 28, 2010, Dr. Angel requested a[n] MRI on my left shoulder due to
all lifting/ect. [sic] since right has been hurt.  Pain building since initial injury.
MRI request was approved and done on July 16, 2010.  Results showed
interstitial tearing and surgery was scheduled for 8-19-10.  You contacted Dr.
Angel[‘]s office and said I had to have an injection and PT before surgery.  I
had an injection 8-4-10 and went to PT for a month.  Went back to Dr. Angel
on 9-8-10 to schedule surgery but my right shoulder was reinjured on 8-23-10
and Dr. Angel postponed my left shoulder to treat my right shoulder.  It[‘]s
been a year now and nothing has been done to my left shoulder.  I would like
for Dr. Varela to do surgery on my left shoulder.  My MRI was approved
injection was approved & therapy was approved so surgery should also be
approved.  Please reply in writing so I will have proof.

A letter from Claimant to Smith dated June 11, 2011 reads in pertinent part:  “When Dr.

Angel gave up on my right shoulder my left shoulder was ignored.  All I am asking is to have

my shoulders fixed so I can get a job and go on with my life.”  (Emphasis in original)

Similarly, her July 27, 2011 letter to Smith has an underlined passage that reads:  “I am

writing to the board of Commission [presumably the Commission] about my left shoulder.

You approved treatment and now you say I cannot have anything done to it.  That is not

right.”  Claimant followed this up on November 7, 2011 with another letter that contains the

following statement:  “I want Dr. Varela to fix my left shoulder as soon as my right shoulder

heals.”  (Emphasis in original)  In a response dated November 8, 2011, Smith wrote, “We

will NOT approve treatment for the left shoulder.”  (Emphasis in original)

Analysis.  I find that the evidence preponderates that there is a definite causal

connection between Claimant’s right shoulder injury and her left shoulder injury.  She has

consistently correlated her left shoulder problem, which has documented objective findings
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of a rotator cuff tear along with a thickened supraspinatous and fluid in the AC joint, with

her initial right shoulder injury, which required that she use her left upper extremity

exclusively.  This included pushing the medicine cart at Rolling Hills only with her left arm–a

job which she naturally performed with both arms before she underwent surgery to repair

her right rotator cuff tearing.  Again, after considering the evidence outlined above, I credit

her testimony.  She has met her burden of establishing that her left shoulder condition is

a compensable consequence of her right shoulder injury.

B. Medical Treatment

Claimant has argued that she is entitled to reasonable and necessary treatment of

her left shoulder and would like to return to Dr. Varela for this purpose.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).
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Based upon my review of Claimant’s medical records that are in evidence (and

discussed supra), I find that all of the treatment of her left shoulder that is reflected therein

was reasonable and necessary.  Further, I find that she has proven by a preponderance

of the evidence that she is entitled to return to Dr. Varela for additional treatment of her left

shoulder.
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CONCLUSION

Judgment is hereby entered in according with the findings of fact and conclusions

of law set forth above.  Respondents are hereby directed to pay benefits in accordance

with those findings and conclusions.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


