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STATEMENT OF THE CASE

On March 7, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on December 12, 2011.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With two

additional ones reached at the hearing, they are the following six, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on August 8, 2007, April 1,

2008, and July 18, 2011.

3. Respondents accepted the 2007 low back injury as compensable and paid

medical benefits pursuant thereto.

4. A work-related incident involving Claimant occurred on July 18, 2011, but

Respondents denied that he sustained a compensable injury as a result.

Respondents paid benefits to Claimant in connection with this incident.

5. Respondents have controverted all further benefits in connection with these

claims.

6. Claimant did not suffer a compensable injury to his shoulders.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With amendments and additions, they now read as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to his neck on August 8,

2007 that was a new injury by specific incident or gradual onset, or was a

compensable aggravation of a pre-existing condition.

3. Whether Claimant sustained a compensable injury to his back, neck and

legs on April 1, 2008 that was a new injury by specific incident or gradual

onset, or was a compensable aggravation or compensable consequence of

his 2007 injury.
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4. Whether Claimant sustained a compensable injury to his back, neck and

legs on July 18, 2011 that was a new injury by specific incident or gradual

onset, or was a compensable consequence of his 2007 injury.

5. Whether Claimant is entitled to additional medical treatment by Dr. Timothy

Paden.

6. Whether Claimant is entitled to impairment ratings, and attendant permanent

partial disability benefits, in connection with his alleged neck and back

injuries.

7. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties, which were amended and supplemented

at the hearing, are the following:

Claimant:

1. Claimant contends that he is entitled to reasonable and necessary medical

treatment under the direction of Dr. Timothy Paden.

2. Claimant continues to have severe pain in his neck, back and shoulders as

a result of his work-related accidents.

3. Claimant is entitled to the separate fifteen percent (15%) impairment ratings

to the body as a whole that Dr. Chakales awarded him for his back and neck

injuries.
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Respondents:

1. Respondents contend that the claimant injured his low back on August 8,

2007.

2. The claim was accepted as a temporary aggravation of a degenerative

condition.

3. The claimant was released without a permanent partial disability rating by

Dr. Brad Thomas, Dr. Scott Schlesinger and Dr. Barry Baskin.

4. He then changed to Dr. Harold Chakales, whose initial bill was paid.

5. The additional treatment by Dr. Timothy Paden, whom Claimant saw after Dr.

Chakales, is not reasonable or necessary or related.

6. The cervical problem is due to a previous injury and that injury is the major

cause of any PPD.  If an aggravation of a neck condition occurred, it was

temporary in nature and handled under the medical billing for the lower back.

7. The treatment and rating for the lumbar condition is not reasonable or

necessary or related.

8. The major cause of that condition is not the injury at work.

9. The clamant has returned to work for the county.

10. The cervical rating Claimant received is due to a pre-existing cervical fusion

that took place in 2003.  It is not a consequence of any of the alleged dates

of injury, and the major cause of that rating is the fusion.

11. With respect to the lumbar rating, Dr. Baskin found zero percent (0%)

impairment.  Respondents contend that the major cause of the rating that Dr.
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Chakales assigned was degenerative disk disease and the normal process

of aging, as opposed to any acute injury.

12. Any claim based on an alleged 2003 incident would abridge the statute of

limitations at this point.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant’s motion to recuse is hereby denied.

5. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable neck injury on August 8, 2007, April 1, 2008,

and/or July 18, 2011.

6. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable leg injury on August 8, 2007, April 1, 2008, and/or

July 18, 2011.
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7. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable back injury on April 1, 2008 and/or July 18, 2011.

8. Claimant did not prove by a preponderance of the evidence that he is

entitled to additional treatment of his neck or legs by Dr. Timothy Paden.

9. Claimant proved by a preponderance of the evidence that he is entitled to

additional reasonable and necessary treatment of his back by Dr. Paden.

10. Claimant did not prove by a preponderance of the evidence that he is

entitled to a permanent partial impairment rating in connection with his

alleged neck injury.

11. Claimant proved by a preponderance of the evidence that he is entitled to

a permanent partial impairment rating of five percent (5%) to the body as a

whole in connection with his compensable lower back injury of August 8,

2007.

12. Claimant proved by a preponderance of the evidence that he is entitled to

a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

Claimant and his wife, Cindy Tilley, testified at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, his February 15, 2012 motion to

recuse, brief in support thereof, and attached documentation, consisting of 394 pages (per

Commission policy, this exhibit, separately bound, has been retained in the Commission’s
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files); Claimant’s Exhibit 2, letters pertaining to his constitutional challenge, consisting of

one index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of

his medical records, consisting of two index page and 66 numbered pages thereafter;

Claimant’s Exhibit 4, another compilation of his medical records, consisting of one index

page and 15 numbered pages thereafter; and Claimant’s Exhibit 5, a letter from Dr. Harold

Chakales to Claimant’s counsel dated May 18, 2010, consisting of two numbered pages.

Adjudication

A. Constitutionality

As stated above, Claimant filed on February 15, 2012 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Compensability
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1In this issue, added at the hearing, Claimant did not specify a theory of
compensability.  However, in light of the primary and alternate theories advanced for
the other dates of injury–specific incident, gradual onset, aggravation and compensable
consequence–I have similarly analyzed this issue, except under the theory of
compensable consequence.

Claimant has contended that he sustained a compensable injury to his neck on

August 8, 2007.1  Moreover he has asserted that he suffered compensable injuries to his

back, neck and legs on April 1, 2008 that were new injuries by specific incident or gradual

onset, or were compensable aggravations or compensable consequences of his 2007

injury.  He has made the same contentions (both primary and in the alternative) with

respect to the alleged July 18, 2011 date of injury.  Respondents dispute all of this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).
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Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2011), proof of rapid

repetitive motion is not required to establish a gradual-onset neck or back injury.  However,

Claimant must still prove by a preponderance of the evidence that the alleged injury was

the major cause of the disability or need for treatment.  He must also show that a causal

connection exists between the injury and the employment.  Gerber Products v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).

As for his alleged gradual onset leg injuries, analysis of them falls under Ark. Code

Ann. § 11-9-102(4)(A)(ii) & (a) (Supp. 2011), which reads in pertinent part:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident and is identifiable by time and place of occurrence, if the
injury is:

(a) Caused by rapid repetitive motion.

In Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998), the

Arkansas Supreme Court held that there is a two-part test for determining whether an

injury is caused by rapid repetitive motion:  (1) the tasks must be repetitive, and (2) the

repetitive motion must be rapid.  If the first element is not met, the second is not reached.

Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002).

Moreover, “even repetitive tasks and rapid work, standing alone, do not satisfy the

definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Concerning compensable consequence, if an injury is compensable, every natural

consequence of that injury is likewise compensable.  Air Compressor Equip. Co. v. Sword,

69 Ark. App. 162, 11 S.W.3d 1 (2000).  The test is whether a causal connection between

the two episodes exists.  Id.; Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645
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(1998).  The existence of a causal connection is a question of fact for the Commission.

Id.  It is generally a matter of inference, and possibilities may play a proper and important

role in establishing that relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992).  A compensable consequence must be established utilizing

all of the statutory elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  This

includes the requirement that there be medical evidence of an injury supported by

objective findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223

(Full Commission Opinion filed April 28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3)

(Supp. 2009), Claimant has the burden of establishing the existence of a compensable

consequence by a preponderance of the evidence.

Finally, with respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the

infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that
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2A note from Dr. Burnett dated August 9, 2007 lists as a diagnosis “severe
muscle spasm.”  But the record is clear that he is referring to Claimant’s lower back–not
his neck.

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

August 8, 2007.  Claimant is alleging a compensable injury to his neck on this date.

He testified that during the time period relevant to these claims, he was a heavy equipment

operator for Respondent Baxter County Road and Bridge (“Baxter County”).  Claimant had

experienced cervical problems for about two years before undergoing two-level fusion

surgery in 2003.  He stated that the procedure took away his neck problem “for a while,

and then it started coming back a little bit.”  Claimant later stated that he was pain free for

the four years preceding August 8, 2007.  On that date, he was driving a dozer up and

down the side of a levy, packing dirt.  When asked what happened, he testified:

When I was coming up the levy, there was breaking point on the dozer, like
a teeter-totter, and when it’d come up, it tipped over faster than I thought it
was going to and it almost throwed [sic] me out of it; [the] seatbelt was the
only thing that held me in it.

At that point, according to Claimant, he felt a pop in his back.  But not only was his back

injured (which Respondents accepted as compensable), but his neck was as well.  He felt

that he had suffered a whiplash-like injury.

The record of his visit to Dr. Richard Burnett on that date reflects that he did

complain of neck pain, and stated that he was injured when he was thrown forward while

driving a dozer over an embankment.  But Burnett did not cite any objective findings.2  Dr.

Joe Tullis read cervical x-rays taken on that date.  His report reads in pertinent part:
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TYPE OF EXAMINATION:  Cervical spine.

FINDINGS:  There is a compression plate with screws from an anterior
approach with the screws into C5, C6 and C7.  The fusion appears stable.
There is slight reversal of the normal curvature of the C-spine and this is
unchanged from old studies of 01/24/07, some 6 months ago.  There is no
significant neural foraminal impingement.

IMPRESSION:  Compression plate and screws stabilizing the lower cervical
spine from C5-C6-C7.  This is stable and there is no acute process.  There
is no change from six months ago.

Straightening of the lordotic curve can serve as an objective finding.  See Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  But such is not the case here,

where the condition was pre-existing; i.e., documented in a study around six months before

the alleged injury.

As the law on compensability discussed above makes clear, objective findings are

required, no matter what theory is advanced.  Such was not present here.  Hence, he did

not prove that he sustained a compensable neck injury on August 8, 2007.

April 1, 2008.  When asked what occurred on this date, Claimant responded:  “I was

on, I think it was on a dozer again, I can’t recall.”  However, after he was shown the patient

history in his medical record, he testified:

We was digging out a road, pushing a road out where it was sinking.  That’s
that year we had all that rain, that heavy rain, and the road was washing
away and we was pushing, pushing the road out to put new rock and stuff in
to try to hold the road.

That day, he stayed on the dozer constantly for around nine hours.  He stated that the

onset of his neck and back pain was when he first got onto the dozer that day and started

it up, and that the pain increased over the course of the day.  However, during the first 30
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minutes, his pain increased immediately when he began pushing and going over large

rocks.

The April 11, 2008 record of Claimant’s visit to Dr. Burnett reflects that he

complained of “neck and back pain from driving bull-dozer all day.”  But again, there are

no objective findings of a cervical injury in his medical records.  This includes his

subsequent treatments with Drs. Brad Thomas and Barry Baskin.  Dr. Baskin on

September 3, 2008 read Claimant’s May 8, 2008 cervical MRI to show only degenerative

changes.  Similarly, he found only multilevel degenerative disc disease, including

spondylosis, in the lumbar spine.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay

Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of

the evidence, I credit Dr. Baskin’s findings.  There are no objective findings of a cervical,

lumbar or leg injury connected in any way with this date.  For this reason, Claimant has not

proven that he sustained a compensable injury on April 1, 2008.

July 18, 2011.  As for this last alleged date of injury, Claimant described what

happened in the following exchange:

Q. Then the last one was July 18, 2011, that’s only like nine months ago.

A. Yes, sir.

Q. What happened then?

A. I was crawling up on a dozer and missed the hand-held [sic], the hand
thing you grab hold of.

Q. Hand support?
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A. To get up on it.  I missed it and fell against the pickup truck.

Q. How far did you fall?

A. Probably three foot [sic].

Q. Okay.  Did you fall?  Did you hit the ground after you hit the truck or
what?

A. No, sir.  I hit the truck and then I just kind of leaned forward and
grabbed hold of the track on the dozer.

Q. Okay.

A. And held on it for a little while.

Q. Did you immediately have the onset of pain?

A. Oh, you bet.

Q. Where was the pain?

A. It was in my lower back at the time.

Q. Was not in the neck?

A. No.

Q. Just in the lower back?

A. Yep.

He later reiterated that his neck was not injured:

Q. Okay.  And then you had this spinal injury when you were climbing
onto the dozer and missed the handle and fell back against the truck,
did that cause any difference, changes, problems, with the neck?

A. No, it still, it still, my neck still hurt then.

Q. Okay.  So the neck was not aggravated or you didn’t feel any
difference in pain on July 18 of ‘11 when you fell back against that
truck, that was just really just to the back, is that right?
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A. The back and my legs, yes, sir.

Q. But not to the neck?

A. No.

On July 19, 2011, Claimant returned to Dr. Burnett and stated that he “was climbing

onto a dozer, fell backward into a truck.”  He complained of low back, hip and leg pain. 

The August 18, 2011 record of Claimant’s visit to Dr. Chakales shows that he told that

doctor that “[h]e fell and injured his back in July.”  But neither these or any of the other

contemporaneous medical records reflects any objective findings of cervical injuries.  This

comports with Claimant’s testimony that his neck was not hurt in the fall.  Hence, this

portion of the claim has not been established.

Dr. Kyle McAlister read Claimant’s August 3, 2011 lumbar MRI to be “basically

unchanged from 2007.”  While Dr. Burnett’s July 19, 2011 record states that Claimant

sustained a “bruise on [his] low back,” this notation is in the “Subjective,” not “Objective,”

portion of the record.  The presence of a bruise is not documented elsewhere in his

records.  Thus, only through speculation and conjecture could I find that Dr. Burnett found

Claimant to have a bruise on his lower back, as opposed to Claimant merely reporting

such.  But speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Thus, I cannot

find that Claimant has proven that he has an objective finding of a back injury connected

with this particular incident.

As for his leg, I note that Dr. Burnett on August 10, 2011 noted the presence of

“edema” in the right calf.  I recognize that edema (see Harvey v. SR of Ark., 2004 AWCC
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107, Claim No. E908494 (Full Commission Opinion filed June 17, 2004)) and swelling (see

Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497 (2008)) can

be objective findings.  But here, the edema did not appear until around three weeks after

the alleged incident.  And Burnett did not note such a finding in his July 19, 2011 report,

which took place the day after the alleged fall.  In sum, because of the lack of objective

findings of injury, I am constrained to find that Claimant has not proven that he sustained

a compensable injury of any type on this date.

C. Additional Treatment

Claimant has argued that he is entitled, at the expense of Respondents, to

additional treatment of his injuries by Dr. Paden.  Arkansas Code Annotated Section 11-9-

508(a) (Repl. 2002) states that an employer shall provide for an injured employee such

medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for

the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  The claimant must prove by a preponderance of the evidence that

medical treatment is reasonable and necessary for the treatment of a compensable injury.

Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).

What constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).
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3Moreover, no issue was raised concerning whether Dr. Paden is an authorized
treating physician of Claimant; and I will not address it.

Because Claimant did not prove that he sustained compensable injuries to his neck

or legs, this portion of the claim must fail at the outset.

As for his back, Respondents accepted his August 8, 2007 injury as compensable.

Claimant testified, and I accept, that he had no back problems prior to this date.  His wife

corroborated this in her testimony.  In addition, I credit his testimony that he has

experienced back pain ever since that incident.  Notwithstanding the result of his functional

capacity evaluation, which showed that he could perform work in the Heavy category, he

can no longer ride a motorcycle or a horse, and is unable to perform maintenance such as

the removal of downed tree limbs on his property.  In additional to oral pain medications,

Claimant must treat his back discomfort with Ben-Gay ointment.  The parties have not

asked that I address whether the treatment of his back that is contained in Claimant’s

Exhibits 3-5 was reasonable and necessary.  It cannot, and will not, be addressed sua

sponte.  See Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full

Commission Opinion filed November 28, 2006); Singleton v. City of Pine Bluff, 2006 AWCC

34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006), rev’d on other

grounds, No. CA06-398 (Dec. 6, 2006) (unpublished).  But since the death of Dr.

Chakales, whom Claimant saw per his change-of-physician request, Claimant has been

seeing Dr. Paden3 concerning his back pain; and he would like to continue such treatment.

I credit this, along with Dr. Baskin’s statements on November 10, 2008 that Claimant “still

has a lot of pain” and that “there is reason to believe that he will continue to have periodic
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exacerbations of his . . . low back pain as a result of the work that he is doing.”  Based on

my review of the evidence, I find that he is entitled to additional treatment of his back by

Paden, to the extent that such is reasonable and necessary.  See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983)(“Medical treatments which are required

so as to stabilize or maintain an injured worker are the responsibility of the employer”).

D. Impairment Rating

Claimant also alleges that he is entitled to permanent partial disability benefits.  An

injured worker has the burden of proving by a preponderance of the evidence that they are

entitled to compensation for a permanent physical impairment.  Wal-Mart Stores, Inc. v.

Connell, 340 Ark. 475, 10 S.W.3d 882 ((2000); Smith v. Gerber Prods., 54 Ark. App. 57,

922 S.W.2d 365 (1996).  Under Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2011),

“Permanent benefits shall be awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment.”  A “major cause” is defined as

more than fifty percent (50%) of the cause, and a finding of major cause must be proven

by a preponderance of the evidence.  Id. § 11-9-102(14).

It is the duty of the Commission to determine whether the injury caused any

permanent anatomical impairment and, if such impairment did occur, the Commission must

determine “the precise degree of anatomical loss of use.”  Jarrett v. Sol Alman Co., 2003

AWCC 101, Claim No. E904563 (Full Commission Opinion filed May 30, 2003) (citing

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Crow v.

Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994)).  Pursuant to Ark. Code

Ann. § 11-9-522(g) (Repl. 2002), the Commission has adopted the AMERICAN MEDICAL
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ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)

(hereinafter the “Guides”), for assessing anatomical impairment, “exclusive of any sections

which refer to pain and exclusive of straight leg raising tests or range of motion tests when

making physical or anatomical impairment ratings to the spine.”  See AWCC R. 099.34.

Any determination of the existence or extent of physical impairment must be supported by

objective and measurable physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B)

(Repl. 2002).  As part of its duty to translate medical evidence into an appropriate

impairment finding using the Guides, the Commission may assess its own impairment

rating using the Guides as opposed to relying solely on its determination of the validity of

ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  However, any opinion by a physician on this matter must be stated within a

reasonable degree of medical certainty under § 11-9-102(16)(B).

The evidence reflects that Claimant has been assigned two impairment ratings.  On

May 18, 2010, Dr. Chakales wrote:

Since my last letter of October 2009, Mr. Tilley was seen in my office in
follow up on several occasions (12/09/2009, 01/20/2010, 03/03/2010,
04/14/2010, and 05/12/2010).  At the time of these visits, Mr. Tilley was
having a great deal of low back pain.  As you know, he has a post
laminectomy syndrome.  He was given a trigger point injection, and I
recommended the use of Voltaren gel.

Mr. Tilley stated he has had to change jobs from heavy labor to driving a
truck, which bothers him.  However, he is trying to work and missed
approximately 6 months of work.  At the time of his examination on March 3,
2010, he reported he was still having trouble with his back.  He was able to
forward flex to 50B, extend 10B, and lateral flexion was 10B.

I examined Mr. Tilley again on April 14, 2010.  X-rays of the cervical spine
at that time showed a solid fusion at C5-6, but there was acute angulation
of C4-5, indicating probable adjacent segment disease above the fusion.  X-
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rays of the lumbar spine showed lumbar degenerative disc disease at L5-S1
and evidence of previous back surgery.  The surgery was initially helpful, but
he is now starting to have more problems.  From a clinical standpoint, Mr.
Tilley appeared to be reaching maximum medical improvement in regard to
his neck and back.  The surgery for his neck was done in Springfield,
Missouri, and appears to be healed.

I next saw Mr. Tilley on May 12, 2010.  He continued to have problems with
his neck and low back, and physical findings corroborate his complaints.

DIAGNOSES:

1. Status post op lumbar laminectomy with mechanical low back
pain.

2. Cervical disc syndrome, post op, with adjacent segment
disease.

At this time, I feel Mr. Tilley has most likely reached maximum medical
improvement.  His anatomical impairment to the neck is greater than 15% to
the body as a whole.  His anatomical impairment of the back is 10-15% to
the body as a whole.  Mr. Tilley has been released to return to see me on a
p.r.n. basis.

With respect to the neck rating, I do not find that Claimant has proven entitlement

to it because he has not established that he sustained a compensable cervical injury.

As for the lumbar rating, I cannot credit Dr. Chakales’ assignment of a ten to fifteen

percent (10%-15%) rating under the Guides because he stated incorrectly that Claimant

underwent lumbar surgery.  The records in evidence do not support this, and Claimant in

his testimony denied ever undergoing surgery on his back.

In determining whether I can assign a rating for the compensable lower back injury,

I must first look to what the objective and measurable findings were.  Claimant underwent

an MRI of his lumbar spine on August 8, 2007 (the date he sustained the work-related

back injury).  Dr. Tullis’ findings from this, which I credit, were:
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Read
MRI OF THE LUMBAR SPINE

Lumbar spine MRI demonstrates no disc narrowing, no compression injury,
no edema.  There actually may be a tiny bit of degenerative disc signal at
L3-L4 and there is a little bit at L5-S1, but these changes are degenerative.
There is a little bit of concentric disc bulge at L3-L4, L4-L5 as well.  At L5-S1
there is a little bit of disc bulge.  There is no significant stenosis.  No frank
disc herniation.  There is a little bit of central abnormal bulging of L5-S1, but
not enough to cause any stenosis or to be really very significant.

Impression
Minimal degenerative disc signal and minimal narrowing at L3-L4 and L5-S1.
There is concentric degenerative disc bulge at L3-L4, L4-L5 and L5-S1 and
a little bit of central abnormal bulge at L5-S1 without frank herniation without
stenosis.  There is no bone edema.  No compression fracture.

Thus, the only non-degenerative finding per the MRI was what Tullis repeatedly referred

to as “a little bit of central abnormal bulging” at L5-S1.  Also, Dr. Burnett on August 9,

2007–the day after the accident–found that Claimant had “severe muscle spasm” in his

back.

In examining the Guides, I find that, pursuant to Table 75, Page 3/113 of the

Guides, Claimant is entitled to a five percent (5%) rating to the body as a whole under

Category II(B) for an intervertebral disk lesion that is “[u]noperated on, stable, with

medically documented injury, pain, and rigidity associated with none to minimal

degenerative changes on structural tests, such as those involving roentgenography or

magnetic resonance imaging.”  (Emphasis in original).  See Flowers v. Ark. State Police,

2010 Ark. App. 99, ___ S.W.3d ___; Efird v. Whelan Security, Inc., 2012 AWCC 28, Claim

No. F801912 (Full Commission Opinion filed March 30, 2012).  In so ruling, I find that
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Claimant’s compensable lower back injury of August 8, 2007 is the major cause of his

disability or impairment.

E. Attorney’s Fee

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because I find that Respondents have controverted Claimant’s

entitlement to permanent partial disability benefits, Claimant’s attorney is thus entitled to

a controverted attorney’s fee on all indemnity benefits awarded herein to Claimant,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1, in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


