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STATEMENT OF THE CASE

On May 4, 2012, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on March 26, 2012.  A prehearing order entered that

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With amendments to the second stipulation, they are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer relationship existed on or about

September 24, 2007, at which time Claimant sustained a compensable injury

to her right upper extremity.

3. Claimant earned wages sufficient to entitle her to a temporary total disability

rate of $331.00 and a permanent partial disability rate of $248.00.

4. Respondents accepted Claimant’s injury as compensable and provided

benefits.

5. Claimant was assigned a thirty-two percent (32%) permanent partial

impairment rating to her right arm, which has been accepted and paid by

Respondents.

Issue

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The following was litigated:

1. Whether Claimant is entitled to additional medical treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained admitted compensable injuries

September 24, 2007.  She has been treated by Dr. Jeannine Anderson.  The

claimant is experiencing additional difficulties and is in need of a return visit

for evaluation with Dr. Anderson.
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2. Respondents have failed and refused to authorize same.

3. Claimant reserves the right to pursue other benefits to which she may

become entitled in the future.

Respondents:

1. Respondents contend that they accepted Claimant’s right arm injury as

compensable.  Claimant continued to work for Tyson until she terminated her

employment February 27, 2009 and obtained employment elsewhere.  The

last medical record from Dr. Anderson during Claimant’s employment with

Tyson is dated August 13, 2008 and it is her rating report.  Dr. Anderson

assigned a significant impairment rating of 32% to the Claimant’s right upper

extremity.  Claimant had last seen Dr. Anderson prior to that date on May 19,

2008 and had had several EMG/nerve conduction studies--all of which

demonstrate no evidence of recovery of nerve function, which formed the

basis for the significant rating which Respondent has paid.  Claimant saw Dr.

Anderson again on October 23, 2008 after her FCE to discuss permanent

restrictions. Claimant sought no treatment for her work related injury until

she returned to Dr. Anderson November 12, 2009 with new symptoms.

2. Respondent deposed Dr. Anderson September 20, 2010.  Dr. Anderson

testified that the Claimant’s work related injury was an injury to the ulnar

nerve when she stabbed the right medial aspect of her elbow and transected

the nerve.  Dr. Hixson initially performed surgery repairing the nerve.  Dr.
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Anderson performed an additional surgery resecting the ulnar neuroma and

transposing the nerve to the front of the elbow.

3. The Claimant had a number of EMG/nerve conduction studies done,

December 31, 2007, May 19, 2008, and August 11, 2008.  The result was

the same; there was no return of ulnar nerve function.  It was at that point

that the Claimant was released by Dr. Anderson and assigned the

permanent impairment rating.

4. Dr. Anderson also attempted functional splinting which the Claimant did not

like and did not wear.  She still has the splint and could wear it now if she

chooses.  Dr. Anderson had recommended at one time tendon transfer;

however, the Claimant declined that treatment.  Dr. Anderson felt that by

November, 2009, the Claimant was no longer a candidate for a tendon

transfer.  She testified that the Claimant had not been compliant with

recommendations regarding splitting and she felt she would be a fairly poor

candidate for tendon transfer which the Claimant had repeatedly indicated

she did not want.

5. Dr. Anderson desired to have an additional EMG/nerve conduction study to

determine if there was a problem at the median nerve.  She indicated if the

EMG/nerve conduction study was normal then she would not recommend

any further treatment for that complaint.

6. As a result of Dr. Anderson’s deposition testimony, the Respondent

furnished an EMG/nerve conduction study which was performed by Dr.
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Rutherford on October 28, 2010.  The right ulnar nerve continued to

demonstrate no improvement from the multiple prior tests.  Dr. Rutherford

indicated there was no potential for any further recovery of nerve function.

However, he found that the study was otherwise normal and there was no

abnormality of the right median nerve, right radial sensory nerve, or

electromyographic examination of the right upper extremity.  Dr. Anderson

again saw the Claimant after the EMG/nerve conduction study on October

28, 2010.  She noted that the patient had normal median nerve function. Dr.

Anderson’s only recommendation for the patient was to use an anti-cloth

splint.

7. The Claimant has made no effort to obtain any additional medical treatment

since October 28, 2010, nor is there any evidence that additional medical

treatment is reasonably necessary for the work related injury.  As a result,

Respondent filed a Motion to Dismiss December 27, 2011. In an effort to

keep the claim from being dismissed, Claimant has requested a hearing,

claiming that she needs additional medical treatment.

8. It is Respondents’ position that no further medical treatment is reasonably

necessary for the work related injury.  Claimant is not entitled to continue to

seek medical treatment solely to keep her claim from being dismissed and

avoid the statute of limitations.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents’ objection to Claimant’s reservation of issues is hereby

overruled.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to additional treatment of her compensable right arm injury by Dr. Jeannine

Anderson, including the replacement of her broken splint(s) and

evaluation/treatment of her curving/clawing condition.

PRELIMINARY RULINGS

Reservation of Issues

At the hearing, the following colloquy took place:

JUDGE FINE:  By agreement of the parties, the sole issue to be litigated
today is the following: whether Claimant is entitled to additional medical
treatment.  Now, at this time I want to address a matter that the parties did
bring to my attention before we went on the record.  Normally, when there
has been a reservation of issues by one of the parties, generally it’s going
to be the Claimant, I will note that in the Prehearing Order.  I note that I did
not do that, and I do note that in the claimant’s prehearing questionnaire
response, she did reserve all other issues in this case; is that correct, Mr.
Davis?
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MR. DAVIS: Yes, Your Honor.

JUDGE FINE:  And Ms. Graham has brought to my attention that the
respondents are objecting to that reservation; is that correct, Ms. Graham?

MS. GRAHAM:  That is correct.

JUDGE FINE:  I’ll go ahead and hear you on that objection.

MS. GRAHAM:  Your Honor, Mr. Davis filed on behalf of the Claimant,
Gwendolyn Tillery, an AR-C dated June 11, 2009, marking the boxes
additional temporary total disability, additional temporary partial disability,
additional permanent partial, additional medical expenses, rehabilitation,
attorney’s fees, and others, and typewritten beside that is all benefits to
which the claimant may be entitled.  At the time that this was filed, of course,
the injury had been accepted as compensable.  Ms. Tillery had been
furnished medical treatment, and Ms. Tillery had been given a permanent
partial impairment rating of 32 percent to the right arm, which was accepted
and was paid by the respondents.  Ms. Tillery had a scheduled injury.  It is
now almost five years since the injury.  There is no indication–and there has
been no request for a hearing on temporary total disability benefits,
temporary partial disability benefits, additional permanent partial disability
benefits, rehabilitation, or, quote, all benefits to which the claimant may be
entitled.  The only requests that have been made since the filing of the
prehearing questionnaire have been additional medical expenses.

As you will see, I think, from the testimony and from the medical records and
the deposition of Dr. Anderson, there are no other issues in dispute in this
case.  If there are any other issues, instead of reserving them, they should
be tried at this time, which is almost five years post-injury.

JUDGE FINE:  All right.  Mr. Davis, any response to that?

MR. DAVIS:  Not a lot, Your Honor.  We can’t be forced into litigating issues
that we are not prepared to litigate.  We have reserved those issues
appropriately, as we’re entitled to do.  If we weren’t entitled to do that, those
boxes wouldn’t be on that form to be checked, and the blank wouldn’t be
available to be filled out.  It is conceivable, as an example, if Ms. Tillery were
to be returned for additional medical treatment, she may have some more
temporary disability that arises from that.  We’re reserving the right to pursue
that.  We’re perfectly entitled to.  She may be entitled to some additional
permanent partial disability as a result of additional medical treatment, or
maybe as a result of no additional medical treatment at all.  She has the right
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to pursue that.  She may be entitled to vocational rehabilitation.  We haven’t
pursued that to date.  We’re not required to pursue it until we want to pursue
it.  But we, nevertheless, have that as a right that is available to be pursued,
a right that’s been reserved, and I think there’s a lot of case law that says
we’re entitled to reserve our rights and to pursue those benefits at a time we
see to be appropriate.

JUDGE FINE:  All right.  I think I have a good understanding of this from the
parties.  I’m going to go ahead and take a second look at this at the time I
write the opinion, so I will go ahead and take the Respondents’ objection to
the reservation under advisement, but I will rule on this as a preliminary
matter in the opinion.

In Gencorp Polymer Prod. v. Landers, 36 Ark. App. 190, 820 S.W.2d 475 (1991),

the Arkansas Court of Appeals wrote:

It is the duty of the Workers’ Compensation Commission to translate the
evidence on all issues before it into findings of fact.  Sanyo Mfg. Corp. v.
Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  The Commission’s
statutory obligation is to make specific findings of fact and to decide the
issues before it by determining whether the party having the burden of proof
on an issue has established it by a preponderance of the evidence.  White
v. Air Systems, Inc., 33 Ark. App. 56, 800 S.W.2d 726 (1990); Ark. Code
Ann. § 11-9-705(a)(3) (1987).

I am permitted only to address those issues before me.  See Carthan v. School Apparel,

Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed November 28,

2006)(improper for administrative law judge to address issues sua sponte); Singleton v.

City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed

February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)

(unpublished)(same).  As the prehearing order reflects, the only issue at bar is whether

Claimant is entitled to additional treatment.  Respondents at the prehearing conference

did not seek to add any issues to be litigated at this stage of the claim, nor did they object

to the reservation of issues.  They were certainly on notice concerning the reservation;
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Claimant in her contentions “reserve[d] the right to pursue other benefits to which she may

become entitled in the future.”  To require that Claimant on the day of the hearing add

issues that she was not prepared to try would be fundamentally unfair.  Consequently, all

issues other than the one at bar are reserved, and Respondents’ objection to this is hereby

overruled.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  Dr. Jeannine Anderson testified via

deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 26 numbered pages thereafter; Claimant’s Exhibit 2, a

supplementary medical exhibit consisting of one index page and four numbered pages

thereafter; Respondents’ Exhibit 1, another selection of Claimant’s medical records,

consisting of one index page and five numbered pages thereafter; and Respondents’

Exhibit 2, the transcript of the deposition of Dr. Jeannine Anderson taken September 20,

2010, consisting of 42 numbered pages (this exhibit, separately bound, has been retained

in the Commission’s file).

Adjudication

A. Whether Claimant is entitled to additional treatment by Dr. Jeannine Anderson.

Claimant has contended that with respect to her September 24, 2007 right upper

extremity injury, which Respondents accepted, she is entitled to additional treatment by

Dr. Anderson.  Respondents argue otherwise, alleging that she has been placed at

maximum medical improvement, that no additional treatment would be reasonable and

necessary, and that she is only making this request in an effort to prevent her claim from

being dismissed and/or it being barred by the statute of limitations.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  A claimant is not required to furnish objective medical evidence of her

continued need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359,

13 S.W.3d 211 (2000).

Although Respondents did not call any witnesses at the hearing to refute Claimant,

a claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World Hotel, 46

Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’ credibility and how

much weight to accord to that person’s testimony are solely up to the Commission.  White

v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must
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sort through conflicting evidence and determine the true facts.  Id.  In so doing, the

Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.

Hearing Testimony.  Claimant, who is 37 years old and a high school graduate,

testified that on September 24, 2007, she injured her right arm while working at

Respondent Tyson.  She described the incident as follows:

I was the lead person out there at Tyson’s in the evisceration department.
I was giving a person a break, all right?  And I was working with the USDA
trimming birds, inspecting birds.  She called for a bird that had already done
passed me.  I had to reach for the bird, hit the E-stop, a pair of scissors went
through my arm.

The scissors entered the inside of her arm just above her elbow.  Claimant underwent

treatment at the emergency room, and then was sent to Dr. Owen Kelly, an orthopedic

surgeon.  He referred her to Dr. Marcia Hixson, who performed surgery in October 2007.

Thereafter, Claimant treated with Dr. Anderson, who performed a second surgery–the

removal of scar tissue from the first procedure plus the placement of the damaged ulnar

nerve in a casing in an effort to promote healing.  Dr. Reginald Rutherford has performed

nerve conduction studies.

According to Claimant, due to her nerve injury, the pinky and ring fingers of her right

hand were initially affected with numbness, along with the side of the middle finger.  Since

she last saw Dr. Anderson, on October 28, 2010, the fingers on that hand have worsened

in that they have begun curving or clawing–with the index and middle fingers going one
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1At the hearing, Claimant was wearing a cast on her right arm that she stated
was for a fractured thumb that she sustained in a fall at home.  She maintained that it
did not affect the condition at issue.

direction, and the ring and pinky fingers another.  She denied suffering any injury since the

scissors incident that would have caused this.1

Claimant testified that she would like to go back to Dr. Anderson.  Asked why, she

stated:

If the doctor can stop the rest of my fingers that I have perfectly good use of
before–after–had good use of after the surgery, I want to know if they can
stop that so I don’t end up like this . . . a full fist.

Presently, she is working for Wal-Mart as a department manager.

She has undergone four nerve conduction studies since her injury:  December

2007,  May 2008, August 2008, and October 2010.  The findings of all of them were the

same with  respect to her ulnar nerve:  they show no nerve function.  Moreover, there is

no prospect for improvement of that nerve.  Claimant admitted that when she went to Dr.

Anderson in November 2009, she complained not only about a knot on her elbow, but of

coldness in her thumb, index and middle fingers.  This was the first time that she

complained about these fingers.  Her symptoms began after she went to work at Wal-Mart.

Thereafter, she underwent a nerve conduction study that showed normal medial nerve

function but no ulnar nerve function.

Prior to December 11, 2011, when Respondents filed a motion to dismiss this claim,

Claimant had not requested any medical treatment since October 2010.  She maintained

that the majority of the finger curling began in the summer of 2011; the curling of her

middle finger tip began by November 2009.
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With respect to splints, Claimant testified that she was given two that covered her

arm, cupped her fingers, and tried to keep them straight.  While both of these splints have

broken, she no longer needs them.  Instead, she was given one that placed pressure on

the back portion of her hand and caused her fingers to flex out–it was referred to in the

hearing as an “anti-claw splint.”  Unfortunately, it also broke, in August 2011.  She also

furnished one made of cloth to protect Claimant’s elbow; but it fell apart in December 2011.

Claimant has not yet sought to have any of these devices replaced.

Deposition Testimony.  Jeannine Anderson, M.D., was deposed on September 20,

2010, and the transcript thereof was admitted as Respondents’ Exhibit 2.  She testified that

she is a board-certified orthopaedic surgeon, and practices in the hand section of

Arkansas Specialty Orthopaedics.  Anderson took over this case from Dr. Marcia Hixson,

who previously practiced in the clinic.  She stated that Claimant had suffered a stab would

to the right medial aspect of her elbow and transected one of the ulnar nerve to the elbow

and hand.  Hixson had surgically repaired the ulnar nerve injury, and there was no

indication that any other nerve was involved.

At the time Dr. Anderson became involved in the case, in November 2007, Claimant

had not recovered from the surgical procedure.  She opined that this was probably due to

(a) she probably would have done things differently than Hixson and (b) “this is one of

those nerves that is notoriously–almost impossible to get a good result on.”  But the result

itself was not an indication that there was a problem with what Dr. Hixson did.  Following

a repeat nerve study, which showed that she was not getting any recovery in the ulnar

nerve–no regeneration–Anderson operated.  She “resected her ulnar neuroma and
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transposed the nerve to the front of the elbow to take the pressure off of the nerve itself.”

The purpose of the transposition was to take pressure or tension off the nerve.  The

neuroma was removed, and the nerve was placed in a nerve tube–a procedure that

Anderson no longer performs, but was the recommended approach at the time.

Unfortunately, Dr. Anderson’s surgery resulted in “no improvement whatsoever.”  This was

the showing of the nerve conduction study of May 19, 2008.  However, Claimant’s

condition did not worsen, either.

Possible tendon transfers were recommended then, in order to address the physical

limitations resulting from the nerve injury.  But this procedure was not done because

Claimant refused to go through with it.  At that point, according to Anderson, nerve function

was not going to improve.  The doctor added:  “The chance of her getting any recovery of

function of the hand was pretty low, at that point.”  Functional splinting was also

recommended.

When asked about the portion of the hand that the ulnar nerve serves, Dr. Anderson

responded:

It gets primarily the small finger and the ulnar border, the ring finger.  It also
gives fine dexterity to the fingers.  Typically, patients have profound
clawing–will have profound clawing where the fingers will come down and
they can’t do simple finger motions.

As to the purpose of tendon transfers, she stated:

Well, what we try to do is give a balance to the hand.  We try to address the
intrinsic tendons, which allow you to get synchronous flexion of the fingers.
It also allows you to get more thumb adduction where you’re able to do more
pinch and grip sort of activities . . . And it’s not going to address any of the
sensation, but it tries to, number one, get the fingers out of the palm of the
hand, so that the patient can grasp.  And it also gives a functional thumb
because patients lose the ability to be able to pull their thumb into the side.
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They frequently have a hand that just kind of does this.  It doesn’t do much.
(Witness indicating)

Claimant again underwent nerve conduction studies on August 11, 2008.  They

showed no return of ulnar nerve function.  At those point, any treatment was going to

address functionality only–not improvement in nerve function.  But again, Claimant refused

to proceed with the tendon transfers.  At that point, Dr. Anderson obtained a functional

capacity evaluation, and assigned her an impairment rating on August 13, 2008.  That

rating took into account not only the nerve damage, but the clawing condition–motor

function was what was assessed.

From October 23, 2008 until November 12, 2009, Dr. Anderson did not see

Claimant.  She saw another physician in the interim for a shoulder problem, but Anderson

stated that this was not directly related to the ulnar nerve  injury.  During the November

2009 visit, Claimant presented with a knot (which the doctor palpated) on the anterior

aspect of the right elbow on the median side.  She complained that any time this area

(where the nerve transposition had taken place) was struck, she would have numbness

and tingling going into her median nerve distribution into the other fingers and into her

hand.  This was a new problem.  While Dr. Anderson did not know what the knot was, she

stated that it was most likely scar tissue and probably related to the initial injury and the

two surgeries.  She agreed that the numbness and tingling could be due to something

other that the work-related injury and its aftermath–she could not state within a reasonable

degree of medical certainty that any median nerve problem would be related to the injury.

Anderson ordered a new nerve conduction study to assess the condition of the median

nerve.
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Anderson again discussed tendon transfer with Claimant, but Claimant still did not

want the procedure.  Regardless, the doctor did not believe that she was a good candidate

for it at that point because she had developed a “rigid deformity.”  While this could be

recovered via therapy, Anderson still felt that Claimant would “probably be a fairly poor

candidate.”  At this point, the doctor would not even recommend the surgery for her.  To

change the doctor’s mind about this, Claimant would have to be very diligent in going to

the therapy that would be required to prepare her for such a procedure.  Anderson stated

that if the nerve conduction study proved normal (which it in fact did), she would not

recommend any additional treatment.  At this point, with regard to the original ulnar nerve

injury, there is nothing she would recommend in the way of treatment.

As for her opinion that Claimant is not motivated with respect to her treatment, the

doctor stated:

[S]he’s not been the easiest patient to work with, by any stretch of the
imagination.  She has been very adversarial during my interviews with her.
She’s been very–she’s not been easy.  Some of the therapy, we’ve made her
splints, she’s been non-compliant with wearing them.  She’s–she’s
been–she’s been difficult from the get-go when I first got her.

The doctor agreed, however, that if she still has her old splint, she can still wear it and that

splints sometimes need to be repaired.

While Claimant had a previous thumb injury that required its reattachment, Dr.

Anderson opined that that injury did not come into play here.

Exhibits.  The medical records in evidence have generally been discussed in the

context of the testimony of Claimant and Dr. Anderson.  But regardless, the most recent

records need to be highlighted.  Claimant’s testimony, which I credit, is that since she last
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saw Dr. Anderson, her middle and index fingers have begun curving.  Her evaluation by

Dr. Robert Matthias, Jr., on May 12, 2009 reflected “flexion deformities of the ring and little

fingers with clawing.”  The index and middle fingers are not mentioned.  At that point, she

had to be referred to therapy for repair of her splints.  Similarly, in her November 12, 2009

visit with Anderson, which occurred on, it was noted that “[s]he has a rigid claw deformity

of the ring and small finger.”  Again, the index and middle fingers are not mentioned.  On

July 21, 2010, Dr. Anderson wrote a letter to Claimant’s counsel that reads in pertinent

part:

I received your letter inquiring about Gwendolyn Tillery and in my opinion,
Ms. Tillery certainly has a devastating injury to her right hand secondary to
a laceration of her right elbow which has caused secondary ulnar nerve
palsy.  In my opinion, Ms. Tillery would benefit from ongoing medical
treatment which would include possible tendon transfers to give her hand
more function.  I would also recommend obtaining an EMG nerve conduction
study to further assess both her ulnar and median nerves.

The record of her final visit to Dr. Anderson, which took place on October 28, 2010,

resulted in the following report:

Patient comes in today for followup from EMG nerve conduction study.  The
patient has normal median nerve function.  She is quite distressed with the
overall appearance of her hand and is asking if the hand will always “look
smaller.”

. . .

The patient has evidence of severe atrophy of her intrinsic muscles of the
hand.  She has a claw deformity of the ring and small finger which is not
passively correctable.  She is able to flex FPL and EPL tendons as well as
FDS, FDP tendons to the index and long.  Ring and small finger, however,
are quite weak.  The patient has collapsing weakness today on physical
examination, as well as co-contracts when asking her to try and make a fist
and extend her fingers.

. . .
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2While Claimant agreed that the tip of her middle finger had started curving prior
to November 2009, the majority of this deterioration has occurred since the last visit
with Dr. Anderson.

At this point, I think that Ms. Tillery as it [sic] maximal medical improvement.
She has deferred all further treatment including tendon transfers.  I have
recommended persistent use of an anti-claw splint for her to help with her
overall hand function.  The patient already has her impairment rating.  There
is no further impairment rendered per this claim.  She may continue to work
at her current work restrictions.

Discussion.  The Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which are required

so as to stabilize or maintain an injured worker are the responsibility of the employer.”

Claimant has credibly testified that the curving/clawing condition of her right hand has

worsened since she last saw Dr. Anderson, in that it is now affecting her index and middle

fingers.2  While there is no indication that Claimant wishes to reverse her earlier opposition

to the tendon transfer surgery–which Anderson is no longer recommending–she is

certainly entitled to have this matter–which I find to be causally related to her compensable

injury–evaluated by the doctor to see if her condition can be stabilized or maintained per

Artex.

I note that Dr. Anderson in her deposition testified that if Claimant’s last nerve

conduction study proved normal (which it did with respect to the median nerve and showed

no change concerning the ulnar nerve), she would not recommend any additional

treatment.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater
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v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  I cannot credit this portion of her testimony

because it was given nearly two years ago, prior to this worsening in Claimant’s symptoms.

Moreover, I note that Dr. Anderson also testified that Claimant can still wear her old splint,

and that such devices sometimes need to be repaired.  Although Anderson stated that

Claimant had “been non-compliant with wearing them,” I credit Claimant’s testimony that

she at least wore the anti-clawing splint to the extent that it broke.  The provision of such

a splint clearly is part of Claimant’s obligation to furnish medical treatment of a

compensable injury under § 11-9-508(a).  I find that both it and an addition evaluation by

Dr. Anderson are reasonable and necessary.  Claimant has proven her entitlement to such

treatment by a preponderance of the evidence.

CONCLUSION AND AWARD

Respondents are hereby directed to furnish benefits in accordance with the findings

of fact and conclusions of law set forth above.  Any accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


