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STATEMENT OF THE CASE

On February 28, 2012, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing. A pre hearing conference was conducted on September 6,

2011, and a pre hearing order filed that same day.  A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1

with modifications and  without objection has been made part of the

record. Prior to hearing on February 28, 2012, the parties agreed

to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction for this claim.

2. The relationship of employee-employer-carrier-TPA existed

between the parties on March 19, 2011.

3. It is stipulated that an occurrence happened on March 19,

2011.

4. The weekly compensation rates are in dispute.
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By agreement of the parties and prior to the hearing on

February 28, 2012, the following issues will be litigated:

1. The existence of a compensable injury and compensability

of the injury.

2. The claimant’s entitlement to reasonable and necessary

medical care related to the injury.

3. The claimant’s entitlement to TTD from and after March

22, 2011.

The claimant contends that she suffered a compensable injury

to her lower back while mopping the floors at Dollar General Store

on March 19, 2011.  The claimant acknowledges she had a pre-

existing degenerative joint disease in her spine, including her

lower back, however, claimant contends she has been asymptomatic

for a number of years prior to the March 19, 2011 injury and that

the major cause of the claimant’s injury on March 19, 2011 was the

work accident and not any  pre-existing condition.  Alternatively,

the claimant contends that her need for medical treatment from and

after March 19, 2011 to her low back was due to the work accident

of March 19, 2011 and not any pre-existing condition.  The claimant

also contends that if the Court finds that the work injury of March

19, 2011 combined with the claimant’s pre-existing disease or

condition, or that it combined with the natural process of ageing

or that it caused or prolonged the claimant’s condition or need for

treatment, then in that event, claimant contends that the major

cause of her disability was the work injury of March 19, 2011 and

not the pre-existing condition.  The claimant also contends that
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the work injury of March 19, 2011 was the major cause for her need

for medical treatment, specifically examination and ongoing care

for her low back.  The claimant contends that she is entitled to

reasonable and necessary medical care of her low back to determine

whether the work injury if March 19, 2011 aggravated any pre-

existing back problem, and if so, whether the aggravation was

temporary or permanent, and if permanent entitlement to continued

treatment.  The claimant contends that she is entitled to

attorney’s fees and cost.  Additionally, the claimant contends that

she is entitled to temporary total disability benefits from and

after the injury of March 19, 2011, as well as necessary medical

care and expense, including payment of a Radiology services bill

for services on April 7, 2011 for $33. 

The respondents contend that the claimant did not suffer a

compensable injury to her low back on March 19, 2011.  Respondent

further contends that any issue with the claimant’s low back, to

the extent any exists, is a result of pre-existing degenerative

joint disease and, further, if the claimant has any need for

medical treatment for the low back, it is as a result of the pre-

existing condition and not the incident of March 19, 2011.

Respondent further contends that the incident on March 19, 2011,

was not a major cause of her disability and further contends that

the claimant did not suffer any aggravation of any pre-existing low

back injury or disability by virtue of the incident of March 19,

2011. Respondent contends that the claimant’s attorney is not

entitled to any attorney’s fees or costs. 
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The stipulations agreed to by the parties at the pre hearing

conference on September 6, 2011, and contained in the pre hearing

order filed that same day, are hereby accepted as fact. From a

review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witnesses and their demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 54-year-old female who worked for the

respondent at the time of an incident that occurred on March 19,

2011.  The claimant testified that she had a pre-existing condition

with the L5-S1 area of her lumbar spine.  That the condition,

degenerative disc disease, existed as far back as 2008(Record

2/28/12 at p. 20).  She also testified that she had cervical disc

surgery, and had surgery with Dr. Johnson in November of 2011. She

stated that she had complaints of pain, adding that the pain she

suffered due to the pre-existing condition was not debilitating.

She was able to function fairly normally with the diagnosis of L5-

S1 degenerative disc disease(Record 2/28/12 at p. 21-22).

Additionally, she added that the last treatment she had was with

Dr. Fisher in March of 2008.  That treatment was a spinal

block(Record 2/28/2012 at p. 22).  The claimant testified that she

had not had treatment on her spine from October 30, 2008 until

after the injury that occurred on March 19, 2011(Record 2/28/2012

at p. 22).  The claimant testified that she had no limitations for

restrictions placed on her prior to March 19, 2011.  
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The claimant testified that she began work for the respondent

in January of 2011.  She stated that she worked as a cashier.  Her

duties included doing recovery, stocking shelves and running the

cash register.  The claimant testified that she was terminated on

March 21, 2011 for register shortages(Record 2/28/2012 at p. 29).

She added that she reported an injury on March 19, 2011 to the

assistant manager(Record 2/28/2012 at p. 25-26).  The claimant

added that she reported the injury again on the following Monday

upon reporting to work.  The claimant testified that the injury

occurred around the time the store closed at 9:00 or 9:30 P.M..

She added that she was mopping the floor with an industrial mop. 

She could not remember if she was pushing or pulling or taking the

mop out of the bucket, but she felt a pop in her back.  She added

that it hurt so badly it made her cry and that she could not move

for a while.  She stated that she made her way to the cash register

area and used the phone to call and get help from the

manager(Record 2/28/2012 at p. 26-28). The claimant testified that

she tried to report the incident on the following Monday, but was

told to continue her usual duties.  She stated that she did so to

the best of her abilities(Record 2/28/2012 at p. 28).  She added

that she called the nurse help line and attempted to see a doctor

but had been terminated by the time she tried to see a doctor.  The

respondent did approve the claimant to see Dr. Merle, who provided

an x-ray of the claimant and gave her muscle relaxers.  Dr. Merle’s

notes from that visit list degenerative joint disease as a chronic

problem and an assessment of degenerative joint disease(Claimant’s
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Exhibit No. 2 at p.6-8).  The x-ray requested by Dr. Merle, showed

that the claimant had degenerative disc disease at L5-S1(Claimant’s

Exhibit No. 2 at p. 9).  She was not referred to any medical

treatment after Dr. Merle. The claimant next testified that she saw

Dr. Balis, who was her primary care physician.  She stated that she

went to see him due to continued pain.  Dr. Balis’ notes, from

October of 2011, show that a 2008 MRI revealed a disc herniation at

the L5-S1 disc(Claimant’s Exhibit No 2 at p. 11).  The claimant

next saw Dr. Moore.  The medical record of that visit, October 28,

2011, lists objective findings as diffuse degenerative disc disease

and a disc herniation at L5-S1.  Dr. Moore also noted that the work

injury was not the major cause of the claimant’s disability.

However, he noted that the injury combined with a pre-existing

injury to produce the current disability.  Additionally, he noted

that the combination of the injury and the pre-existing condition

resulted in a greater disability then either would have produced

separately. However, Dr. Moore noted that despite the fact that the

pre-existing condition and the injury combined to prolong or cause

the disability, in this case, the injury was not the major cause of

the disability(Claimant’s Exhibit No. 2 at p. 13). Prior to his

evaluation in October of 2011, the claimant saw Dr. Moore in

September of 2011. Then, he noted that she presented for chronic

low back pain.  Additionally, he noted that the claimant advised

that she had been having low back pain for many years.  She stated

that she had sharp pain and burning and added that she had chronic

pain at all times, exacerbated with certain activities.  She added
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that she initially became symptomatic in her twenties(Respondent’s

Exhibit No. 1 at p. 46).  In preparation for trial, Dr. Moore

testified under oath that degenerative disc disease is chronic with

acute flare ups.  He added that the MRI that he reviewed showed

major findings of chronic diffuse degenerative disc disease with a

disc bulge on the left L5-S1(Respondent’s Exhibit No. 2 at p. 8-9,

15, 20).  The claimant next saw Dr. Arthur Johnson.  She added that

he had done surgery to remove the herniation and that the results

had been wonderful(Record 2/28/2012 at p. 36; Claimant’s Exhibit

No. 2 at p. 17).  Dr. Johnson’s notes from the claimant’s November

2011 visit, confirm that she had a herniation of the lumbar at L5-

S1 with lumbar radiculopathy(Claimant’s Exhibit No. 2 at p. 17).

The doctor noted the possibility of improvement with surgery at 85

percent(Claimant’s Exhibit No. 2 at p. 17). Dr. Johnson, in

November of 2011, filled out a medical opinion sheet for the

claimant.  He noted, despite the findings of Dr. Moore, that the

major cause of the disability was the work injury.  He added that

the major cause and need for treatment was the work injury and the

injury had combined with a pre-existing condition and the injury

was the major cause of the disability and need for

treatment(Claimant’s Exhibit No. 2 at p. 18).  The claimant saw Dr.

Johnson again in January of 2012.  The notes of that visit, reveal

that Dr. Johnson felt that the claimant could lift 20 pounds, drive

and begin to increase her activities over the next few

months(Claimant’s Exhibit No. 2 at p. 22).  The medical evidence

presented by the respondent shows that the claimant had
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degenerative disc disease as far back as 2008.  X-ray reports and

medical documentation from June and July of 2008 show narrowing and

degeneration of the L5-S1(Respondent’s Exhibit No. 1 at p. 6-13).

   DISCUSSION

The first issue to be addressed is whether the claimant

sustained a compensable injury on March 19, 2011. 

Arkansas Code Annotated §11-9-102(4)(A)(i)defines a

compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force, Smith v. Magnet Cove Barium

Corporation, 212 Ark. 491, 206 S.W. 2nd 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove that

the evidence of physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury

must be established by medical evidence.  The statute also requires

that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(i) as those findings which cannot be come under the

voluntary control of the patient. The statute requires medical



Robbie Thomas-G102805 -9-

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

The claimant must also show that the injury is causally connected

to his or her disability and need for treatment.

In the instant case, the first doctor the claimant saw was Dr.

Merle, who diagnosed degenerative disc disease.  That opinion was

confirmed through x-ray.  The claimant testified that Dr. Merle

prescribed muscle relaxers.  The claimant then saw doctors Moore

and Johnson.  Interestingly enough we have conflicting opinions

from both of these doctors.  Dr. Moore clearly feels that the

claimant has a degenerative condition.  In fact, his notations from

September of 2011 references the patient history and notes that she

has chronic pain all the time, had low back pain for years

beginning in her twenties and that certain activities made the

condition worse. Dr. Moore did not recommend surgery.

Additionally, he noted later, under oath, that persons with

degenerative disc disease can have “flare ups.”  Dr. Moore also

noted that the injury was not the major cause of the disability or

the need for treatment despite the fact that the claimant had a

pre-existing condition and the fact that the combination of the

pre-existing condition and the injury had prolonged or caused the

disability.  A short few weeks later, Dr. Johnson, who performed

surgery on the claimant, came to the exact opposite conclusions for

the cause of the disability and the effects of the March 19, 2011

injury on the pre-existing condition.  He found that the injury

caused the claimant’s disability and that she had a pre-existing
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condition that was aggravated by the March 19, 2011 injury.  He

added that the pre-existing condition was asymptomatic prior to the

injury.  Clearly, in his opinion, the condition became symptomatic

upon injury in March of 2011.

Recently the Arkansas Court of Appeals has addressed pre-

existing conditions in Leach v. Cooper Tire & Rubber Co., 2011 Ark.

App. 571.  In that case as here, the claimant had a pre-existing

condition prior to an accident. The Court found that employers take

employees where they find them and employment circumstances that

aggravate pre-existing conditions are compensable. Citing Heritage

Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W. 3d 150

(2003). The Court also found that a pre-existing asymptomatic

condition that becomes symptomatic because of an injury is

compensable. Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571.

There must, however, be substantial evidence to support such a

finding.  Substantial evidence must be in the form of objective

medical findings.  In the current claimant’s case, clearly the two

doctors disagree.  This disagreement puts the Commission in the

position of having to evaluate the credibility of their opinions.

This claimant had a pre-existing condition that is clear from

the testimony and the evidence.  The question, here, is whether the

incident on March 19, 2011 resulted in compensable injury and if

the incident aggravated a pre-existing condition and made it

symptomatic when it had been asymptomatic.  Based on the medical

records of the claimant from as far back as 2008 and on the

information she provided for treatment, it appears that this
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claimant was not asymptomatic.  The claimant provided information

to Dr. Moore, states that she had chronic pain for many years.

Additionally, she testified at the hearing that she had continued

pain.  However, she added that it was not debilitating(Record

2/28/2012 at p. 21).  There is certainly a difference in a claimant

who suffers non debilitating pain and a claimant that is

asymptomatic.  Leach contemplates a situation where a claimant has

a condition where no symptoms were present and then an injury

causes the condition to become symptomatic.  It does not

contemplate a situation where the claimant has suffered from low

back pain and chronic issues for years, therefore being symptomatic

for many years prior to the incident that is alleged to have

aggravated a pre-existing condition.  Additionally, Dr. Moore

references “flares” that are possible with degenerative disc

disease. There was no objective medical evidence to disprove the

possibility that what happened on March 19, 2011 was not merely a

“flare up” of a pre-existing condition related to a certain

activity.  While I believe both doctors feel their objective

medical findings to be correct, I am inclined to find more

credibility in Dr. Moore’s conclusions.  They are supported by

prior medical evidence and diagnostic testing.  In this case, while

the claimant did have a pre-existing condition, I cannot find,

based on the evidence, that it was truly asymptomatic prior to the

injury on March 19, 2011.  While Leach, holds that a compensable

injury may arise from an aggravation of a pre-existing condition,

the major cause requirement must be satisfied.  In Leach, an
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asymptomatic condition made symptomatic by an injury satisfied the

major cause requirement.  Since the claimant testified that she had

non debilitating pain prior to her injury, I cannot find after

reviewing all the evidence that the March 19, 2011 injury is the

major cause of the claimant’s disability and need for treatment.

She clearly was symptomatic prior to her injury.  The evidence

suggests that her pre-existing condition of degenerative disc

disease was the reason she required the surgery performed by Dr.

Johnson. Therefore, I do not find that the claimant has a

compensable injury. The claimant must prove by a preponderance of

the evidence that she sustained a work-related compensable injury.

Said injury must be proven by objective medical findings and there

must be a causal connection between the event and the claimant’s

disability and need for treatment.  Here, we have objective medical

findings that are in conflict.  As stated before, I have found Dr.

Moore’s opinion more credible based on the totality of the

evidence.  Additionally, I agree with Dr. Moore that the injury was

not the major cause of the disability and need for treatment.

Despite the fact that the claimant was last treated in 2008, by her

own testimony she had pain.  She stated that the pain was not

debilitating, none the less she had pain.  She was not asymptomatic

prior to her injury.  Under Leach, the claimant cannot meet the

major cause requirement.

Here the claimant has failed to prove that she sustained a

compensable work-related injury on March 19, 2011.  She has failed

to prove through objective medical findings that the injury on



Robbie Thomas-G102805 -13-

March 19, 2011 aggravated her pre-existing condition making it

symptomatic.  Since the claimant has failed to prove that her

condition was asymptomatic prior to her injury on March 19, 2011

she failed to prove a causal connection between the injury and her

disability and need for treatment.

Having found that the claimant did not sustain a compensable

injury on March 19, 2011, the issues of medical treatment, TTD and

attorneys’ fees are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove through

sufficient evidence and by a preponderance of

the evidence she sustained a compensable

injury.  I do not find that the claimant’s

pre-existing condition was aggravated and made

symptomatic by the incident on March 19, 2011.

Additionally, I cannot find that the incident

on March 19, 2011 was the major cause, of the

disability and need for treatment.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


