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STATEMENT OF THE CASE

On June 21, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on May 14, 2012.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With two

additional ones reached at the hearing, they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed at all relevant times, including

January 6, 2011, when Claimant sustained a compensable injury to his right

knee.

3. Claimant’s average weekly of $625.00 entitles him to compensation rates of

$417.00/$313.00.

4. Claimant sustained an injury to his right knee on or about July 2, 2011 that

Respondents accepted as compensable.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an amendment of the second issue, they read as follows:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to his left knee by specific

incident on January 6, 2011 and/or July 2, 2011; as an aggravation of a pre-

existing condition; or as a compensable consequence of his January 6, 2011

right knee injury.

3. Whether Claimant is entitled to reasonable and necessary medical treatment

of both knees.

All other issues have been reserved.

Contentions

The respective contentions of the parties were amended at the hearing to read:
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Claimant:

1. Claimant contends that he sustained a compensable injury to his left knee

by specific incident on January 6, 2011 and/or July 2, 2011, or as a

compensable consequence of his January 6, 2011 right knee injury.

2. Claimant contends that he is entitled to reasonable and necessary medical

treatment for both knees.

Respondents:

1. Respondents contend that all appropriate benefits have been paid

associated with the claimant’s compensable right knee injury.

2. The medical documentation does not support compensability or entitlement

to benefits associated with a left knee injury.

3. Claimant’s need for medical treatment, if any, is related to pre-existing and

underlying problems and not an acute injury with regard to his left knee.

4. Even if Claimant’s left knee condition is found to be compensable, the

surgery for it that is being recommended by Dr. Terence Knox is not

reasonable or necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witness and to observe his demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Exhibit 1 is admitted into evidence and given due weight.

4. Claimant’s Proffered Exhibit 4 is admitted into evidence and given due

weight.

5. Respondents’ Proffered Exhibit 4 is admitted into evidence and given due

weight.

6. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

7. Claimant did not prove by a preponderance of the evidence that his left knee

condition is a compensable consequence of his compensable right knee

injury or injuries.

8. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury to his left knee by specific incident on July

2, 2011.

9. Claimant proved by a preponderance of the evidence that he sustained a

compensable injury to his left knee on January 6, 2011 that was a

compensable aggravation of a pre-existing condition.

10. The issue of Claimant’s entitlement to additional treatment of his right knee

is not yet ripe and will thus be considered reserved.
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11. Claimant proved by a preponderance of the evidence that all of the treatment

of his left knee on and after January 6, 2011 that is in evidence was

reasonable and necessary.

12. Claimant proved by a preponderance of the evidence that he is entitled to

additional treatment of his left knee, including the surgery recommended by

Dr. Thomas Knox.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  In addition, both Dr. Thomas Knox

and he testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Commission Exhibit 2, Respondents’ letter to the

Commission dated June 11, 2012 concerning, inter alia, their amended contentions,

consisting of one page; Claimant’s Exhibit 1, his June 7, 2012 motion to recuse, brief in

support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, letters pertaining to his constitutional challenge, consisting of one

index page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of his

medical records, consisting of five index pages and 122 numbered pages thereafter;

Claimant’s Exhibit 4, a photocopy of the transcript of the deposition of Claimant taken

February 22, 2012, consisting of 61 transcribed pages and a one-page exhibit (per

Commission policy, this transcript and Joint Exhibit 1 were not bound into the hearing
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1This is not a “proffered” exhibit; I overruled Respondent’s objection at the
hearing to its admission.  Here, I am merely setting out the basis for that ruling.

transcript, but instead have been retained in the Commission’s file); Respondents’ Exhibit

1, their June 20, 2012 response to the motion to recuse, consisting of 20 numbered pages;

Respondents’ Exhibit 2, another compilation of Claimant’s medical records, consisting of

two index pages and 44 numbed pages thereafter; Respondents’ Exhibit 3, non-medical

documents including Claimant’s wage records, his First Report of Injury, and

correspondence from his attorney, consisting of one index page and three numbered

pages thereafter; Respondents’ Exhibit 4, Claimant’s Form AR-C with respect to Claim No.

G203721, consisting of one page; and Joint Exhibit 5, the transcript of the deposition of

Dr. Knox taken April 10, 2012, consisting of 67 transcribed pages plus 139 pages of

exhibits.

PRELIMINARY RULINGS

Admission of Claimant’s Exhibit 11

At the hearing, Respondents’ objected to the admission of the attachments to his

exhibit, stating:

MR. PARRISH:  I am not objecting to the admission of the brief itself or the
motion; I am objecting to the testimony that’s attempting to be introduced
through affidavits and depositions from a previous case being improper,
hearsay.  And that’s stated in my response to the constitutional challenge in
my brief [Respondents’ Exhibit 1], Your Honor.

I am holding as I indicated during the hearing.  As Claimant’s counsel stated, the

proffered exhibit is virtually identical to the one filed in Long v. Wal-Mart Stores, Inc., 98

Ark. App. 70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007).
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The Arkansas Court of Appeals in that decision rejected this same challenge.  For that

reason, as discussed more fully infra, I am compelled to deny the motion to recuse.

Consequently, I find that Respondents’ challenge to the admission of this exhibit is moot.

It was admitted and will be given due weight.

Admission of Claimant’s Proffered Exhibit 4

At the close of the cross-examination of Claimant, he moved for admission of the

transcript of his February 22, 2012 deposition.  Respondents objected not on the basis of

the lack of notice that the deposition would be offered, but because the deposition is a

discovery and not an evidentiary one.  They also contended that the testimony would be

redundant–“surplusage.”  Claimant countered that the Commission should consider the

deposition because it was used at the hearing to impeach his testimony.  I took the matter

under advisement at the hearing and permitted Claimant to proffer the exhibit.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that admission of Claimant’s deposition will help to “best ascertain the rights of the

parties.”  Accordingly, Claimant’s Proffered Exhibit 4 is hereby admitted into evidence and

will be given due weight.

Admission of Respondents’ Proffered Exhibit 4
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Claimant objected to the admission of this document, the Form AR-C he filed with

respect to Claim No. G203721, because it is irrelevant to the issues at hand.  Respondents

countered that it is relevant because, inter alia, it contains a description as to how he was

allegedly injured.  I find that admission of the document will help to “best ascertain the

rights of the parties.”  Thus, the proffered exhibit is hereby admitted into evidence and will

be given due weight.

ADJUDICATION

A. Constitutionality

As stated above, Claimant filed on June 7, 2012 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments thereto.  Therein, he argues, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  In their June 20, 2012 response, Respondents assert that

Claimant’s challenges are invalid.

The points raised in Claimant’s motion are virtually identical to those considered

and rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark.

App. 70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and

its ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that

it should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Compensability
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Claimant has contended that he sustained a compensable injury to his left

knee–either by specific incident on January 6, 2011 and/or July 2, 2011; as an aggravation

of a pre-existing condition; or as a compensable consequence of his January 6, 2011 right

knee injury.  Respondents, in turn, deny that he suffered a compensable left knee injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415;

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

Concerning compensable consequences, if an injury is compensable, every natural

consequence of that injury is likewise compensable.  Air Compressor Equip. Co. v. Sword,

69 Ark. App. 162, 11 S.W.3d 1 (2000).  The test is whether a causal connection between

the two episodes exists.  Id.; Jeter v. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998).  The existence of a causal connection is a question of fact for the Commission.
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Id.  It is generally a matter of inference, and possibilities may play a proper and important

role in establishing that relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992).  A compensable consequence must be established utilizing

all of the statutory elements of compensability.  Jones v. B.A.E. Sys., 2004 AWCC 81,

Claim Nos. F001696 & F212243 (Full Commission Opinion filed May 6, 2004).  This

includes the requirement that there be medical evidence of an injury supported by

objective findings.  Malone v. Mid-South Mfg., Inc., 2003 AWCC 82, Claim No. F100223

(Full Commission Opinion filed April 28, 2003).  Under Ark. Code Ann. § 11-9-705(a)(3)

(Supp. 2011), Claimant has the burden of establishing the existence of a compensable

consequence by a preponderance of the evidence.

Finally, with respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the

infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony–Hearing.  Claimant, who is 43 years old and has a high school diploma,

testified that he has worked for Respondent Buzzard Roost Harbor, Inc. (“Buzzard Roost”)

for about six years.  There, he served as assistant manager, which required that he

engage in activities as varied as boat rentals to general maintenance at the facility.  When

asked what occurred on January 6, 2011, he responded:

We were getting ready to do an expansion of boat docks and we were in the
process of tearing out some old wooden docks and they were like a six stall
or an eight stall and they were completely wood, so we went through and cut
out supports and pulled the roof down onto the dock itself.  The dock was up
next to the shore roughly in two to four foot of water, partially on shore,
partially in the water.  We got on top and we cut the roof into sections and
was pulling it up on the shore to disassemble, we had a Kabota tractor, some
cables, chain saw, that kind of stuff, and I’d cut off a section of about four
rafters from the peak and got down, hooked up the cable, and Eric [Thitoff,
the son of the owner of Buzzard Roost, Chuck Thitoff] was on the tractor.

Claimant estimated that the roof assembly weighed 200 to 500 pounds.  As for what

occurred next, he related:

I stepped aside for him to pull it and instead of him pulling it parallel [to
shore], he just took off up the hill, which pulled the rafters down on top of me
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and proceeded to drag me ten to 15 foot into an empty boat stall into the
lake.

Claimant testified that he was blind sided by the impact of the rafters, which struck him

across the shoulders and knocked him to his knees.  He was dragged across the wooden

dock on his knees.  As for what happened next, he recalled:

[Eric] stopped before he drug me completely underwater and I got up and sat
on the edge of the dock and both knees were hurting, at the time my left
knee was hurting worse at that time.  I tried to walk it off.  I proceeded to go
back to work and continue working for about another hour and then the pain
had elevated so much that it was time for me [to] go seek some medical help.

However, in later testimony Claimant admitted that in his deposition he stated that the left

knee did not strike anything but instead went straight into the water.  When asked to

explain the discrepancy in his accounts, he responded:

It happened so fast, you know, you trip over the cleat, there’s boats, there’s
the dock, and there’s the lake, you know, to say, which I must have stated
that I fell straight to the water, but, you know, when you trip and fall in the
matter of a few seconds, you know, I’m not saying I couldn’t’ve [sic] hit
something or did something.

Claimant went to Dr. Hagaman, the partner of his primary care physician; and

Hagaman referred him to Dr. Knox.  When asked to describe the condition of his knees at

that time, Claimant stated:  “Severe swelling, scrapes, the docks were full of debris, nails,

etc., you know, so I kind of got cut up from that.  A lot of swelling on both knees, hard to

walk.”  At that point, Knox had both of his knees x-rayed and drained the left knee.  That

night, Claimant’s right knee gave way and he returned to Knox that day.  He underwent

MRIs of both knees, and the doctor recommended surgery.

However, on the day before the scheduled operation, Respondents sent Claimant

to Dr. Lowry Barnes for a second opinion.  His opinion differed from that of Knox, and
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Respondents decided to deny treatment for his left knee, based on their position that it is

a pre-existing condition.  However, they accepted the right knee injury and have paid for

all treatment that has been recommended in connection with it–including two surgeries.

Regardless, he stated that he would like both knees to be “fixed.”  When asked

what treatment he wants on his right knee if everything thus far has been covered,

Claimant responded that “I’ve started having problems again with my right knee, pain

swelling, and I’m wanting to get it checked out.”  But Claimant added that he has not asked

Respondent carrier to allow him to return to Dr. Knox for this purpose, or tried to make an

appointment on his own; and they have not refused any such request.

After the first surgery, in March 2011, he returned to Buzzard Roost on modified

duty.  He underwent surgery on the right knee a second time in September 2011, and

returned to work in November of that year.

When asked to describe the condition of his left knee before the work-related

incident, Claimant replied that in 1994, he stepped in a hole and twisted the knee.  He also

suffered an injury to it in 1985.  As a result of the 1994 incident, he underwent two

surgeries, including cartilage removal and ACL reconstruction, and rehabilitation, which

he stated put him back at “100 percent.”  He did not wear a knee brace thereafter, but

occasionally returned to his doctor to address pain issues.  In his testimony, Claimant

maintained that at the time of the January 6, 2011 incident, he was having no problems

with either knee–“[o]ccasional swelling or something maybe, but nothing to take a day off

work or to miss anything.”  He estimated that he had bouts of swelling and tightness

perhaps once or twice a year–sometimes following an unusual activity such as crawling
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underneath a house, and at other times for no apparent reason.  Claimant testified that he

had not experienced any left knee difficulties while at Buzzard Roost before the accident.

However, the January 2011 injury is not the only one that Claimant is alleging he

sustained.  He also asserted that he hurt both knees on July 2, 2011.  He described what

occurred:

[T]here was a series, I had like two or three falls.  I finished up my rehab in
April, I believe, after my first surgery, and it was still favoring my right knee
some and vice versa.  My left leg wasn’t strong enough to support my right
leg.  My right leg wasn’t strong enough to support my left leg.  But I was
pumping gas and tripped over a cleat and fell between a boat and the dock
and within either that day or the next day, we were out mowing the hillside,
it’s very slanted, it’s Corps property, you cannot ride it, you have to weedeat
[it because it is so steep] and I slipped and . . . [a]nd we also have a dry
storage up the road and there’s a ditch and hill and stuff that we were
weedeating and I slipped and fell at that time . . . [m]y left knee gave away.”

He fell and struck both knees, and experienced pain and swelling again in the right knee.

But no MRIs or x-rays were taken after the alleged incidents.  As was the case with the

January 2011 incident, both Thitoffs were present when this took place.  It was following

this, in September 2011, that he underwent the second surgery for the re-torn meniscus

in the right knee.

Still later in his testimony, Claimant related that while he was trying to get a cabin

cruiser in the water on the Thursday prior to Labor Day 2011, his knee gave out and he

struck the left one on the ground–resulting in a “gushing wound.”  As a result, his second

surgery on his right knee had to be delayed.  He testified that even prior to this occurrence,

he was having pain and stiffness in the left knee.

Again, Claimant returned to work at Buzzard Roost in November 2011, and has

been there ever since that time.  He has engaged in recreational activities following the
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return to work, including deer hunting on four or five occasions (bagging one with a rifle),

rounds of golf, and workouts (including leg presses and extensions) at his gym.  While he

has prescriptions for pain (Hydrocodone) and anti-inflammatory (Celebrex) medicines, he

is not currently taking them.

Testimony–Deposition.  In his February 22, 2012 deposition, Claimant generally

testified as outlined above.  But two items need to be highlighted.  First, in contrast to his

hearing testimony that Chuck Thitoff was present when he was injured on January 6, 2011,

Claimant in his deposition indicated that only his son, Eric Thitoff, was there.  Second,

Claimant testified that on that date, he was wearing “thermals, jeans and bib overalls . . .

[l]ike Carhartt.”  This is relevant in considering evidence of abrasions (or lack of such) to

the knees following the dock incident on January 6, 2011.

He made clear, as he did at the hearing, that he suffered impact to his left knee:

Q.  Okay.  So you’re knocked to your knees on the wood decking?

A.  Uh-huh.

Q.  You need to say yes for the record.

A.  Yes, sir.

. . .

Q.  You didn’t keep dragging, okay.  Now, did your left leg hit anything other
than the wood decking?

A.  On the decking there were pieces of 2-by-4, and nails, all kinds of debris
that was standing up because we were in a demolition mode, so I don’t know
for sure, you know, it happened so fast.  But, yes, there was all kinds of stuff
on the surface.

Q.  Stuff on the surface, but you don’t know if you hit any of it.
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A.  It all happened so fast, you know, I do not recall.

Q.  Did you have any, at that time, the time of the accident, did you have any
visible signs  of injury to the left knee?

A.  I had very sharp, like range of motion, you know, I had stiffness, I couldn’t
bend my knee.

. . .

Q.  All right.  Did you have any visible signs of injury of swelling, cuts,
swelling or bruises?

A.  Swelling, and I believe there was a little bruising.

Q.  Of the left knee?

A.  Yes.

Dr. Knox was deposed on April 10, 2012.  He testified that he has been a licensed

physician for 29 years, and is a board-certified orthopaedic physician.  In that capacity, he

began treating Claimant on January 6, 2011–the date he was injured.  X-rays and MRIs

of the knees were performed.  He has operated twice on the right knee:  a meniscectomy

on February 2, 2011, and an arthroscopic procedure on September 28, 2011.

Knox testified that Claimant also reported having a left knee problem associated

with the January 2011 incident at the dock.  In fact, at that point it was the more painful

one of the two.  The doctor’s understanding is that Claimant underwent an ACL repair on

this knee while still in high school.  Dr. Knox decided to perform an MRI of this knee

because he had an apparent tibial plateau bruise.  According to Knox, this was an

objective finding that coincided with the January 2011 incident.  There was clearly a

“loading injury” that caused edema in the bone.  The MRI, he felt, revealed tears to the

medial and lateral sides of the meniscus, along with some chronic changes.  Both Knox
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and Dr. Matt Wilson read the MRI.  Dr. Wilson had difficulty visualizing any meniscus

tissue; and Dr. Knox stated that this is sometimes due to the tissue being torn and pushed

through the knee.  The doctor maintained that a previous partial meniscectomy (which

Claimant underwent in 1984) would not explain such a finding because what Dr. Wilson

noted was a complete lack of a meniscus.  He agreed, however, that the meniscal tissue

can erode.  Also, he agreed that he cannot visualize a tear on the MRI.  Asked about Dr.

Wilson’s reading of the MRI that “I suspect this is all chronic,” Knox stated that “I think a

great deal of it is chronic but, obviously, there was an acute injury superimposed on that.”

But he conceded that Claimant’s previous findings from 1984–including the lateral

meniscectomy, spurs on both sides of the knee joint, and Class 3 chondromalacia–could

explain the MRI findings.

In elaborating on Claimant’s left knee findings in the aftermath of the January 2011

incident, Knox stated:

He had fluid in the knee joint, which he shouldn’t have it it’s a well knee.  He
had a definite signal tibial plateau consistent with a contusion of the tibial
plateau.  And the radiologist, while they couldn’t call it a meniscus tear in
that one area, they could in the other, said, you know, there might be a tear
of the meniscus, he just couldn’t call it.

He maintained that there would not be effusion to the tibial plateau without trauma: “We’re

talking direct load on top of the bone . . . [a]nd it causes edema, the reactive–what

happens when that happens, the bone will swell, water forms within the bone, and you see

edema on the MRI.  It shows as a bright signal.”  During their initial visit, Knox aspirated

the left knee and obtained 50cc of blood therefrom.  The doctor noted, “for blood to be in
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that knee joint, something was damaged acutely . . . [t]hat just doesn’t occur

spontaneously[.]”  Such a finding alone justifies a knee scope.

Dr. Knox opined within a reasonable degree of medical certainty that Claimant’s

need for medical treatment of the left knee was the January 6, 2011 incident.  He has

continued to have pain to this knee.  The arthroscopic procedure is due to the results of

the examination.  However, he was not sure if such a procedure would help; it would

depend on whether any portion of the meniscus remains intact.  If the meniscus does not

remain, he would be a candidate for total knee replacement.

As for recommended procedures to the left knee, Dr. Knox testified that while Dr.

Barnes has recommended that Claimant undergo a total left knee replacement, he thinks

that he is a little young for such a procedure, without something else being tried first.  Knox

felt that Claimant should undergo an arthroscopic procedure, based on the acute injury in

the form of a medial meniscus tear and his lack of pain before the injury.

Medical Records:  Pre-incident.  Claimant’s medical records for the time prior to the

January 2011 incident at Buzzard Roost reflects that he injured his left knee in 1985.  In

1995, he was diagnosed as having “Anterior cruciate ligament deficient left knee with

medial and lateral joint arthritis and lateral meniscal tear” and underwent an ACL

reconstruction with a partial lateral meniscectomy.  Later that year, he underwent

arthroscopic debridement after being diagnosed as having a suspected meniscal tear.

He presented with swelling in the left knee on July 6, 2007 following a fall on it.
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2The knee in question is not explicitly identified in this record as being the left
one; but the conclusion is inescapable that it is the left one, given that it is described as
“a knee that he already had an AC repair on several years ago.”

3The second page of the MRI report that is contained on page 7 of Claimant’s
Exhibit 3 does not show the end of the report.  However, a clear copy is located on
page 18 of Respondents’ Exhibit 2.

Medical Records:  Post-incident.  When Claimant presented on January 6, 2011 for

treatment of his left knee2 after the dragging incident at work, Dr. Lawrence noted that

“[t]here is swelling and notable effusion today particularly on the medial aspect.”  That

same day, he saw Dr. Knox, who aspirated about 55cc of blood from the knee.  The next

day, Claimant returned to Dr. Knox, who wrote that “[h]e had a little recurrence of effusion

in his left knee.”  Claimant underwent an MRI of the left knee.  Knox read it and wrote, “In

look at his MRI scan of the left knee myself, he has an obvious tibial plateau contusion.

I don’t see a fracture.  It looks like there is a fairly substantial lateral meniscus tear.”  Dr.

Wilson’s MRI findings3 read:

Postoperative changes are seen from a previous surgical reconstruction of
the anterior cruciate ligament.  The reconstructed ligament is a little difficult
to visualize.  There do appear to be a few fibers intact all the way across.
This may be baseline for this patient.  I do not see a significant amount of
edema along the reconstructed ligament and there is no apparent complete
tear.  The posterior cruciate ligament is unremarkable.  There is chronic
degenerative narrowing of the articular cartilages bilaterally.  The posterior
horn of the lateral meniscus is essentially nonvisualized and may be
chronically eroded or resected.  The anterior horn has a little bit of linear
signal in it, although it does not definitely reach the surface of the meniscus.
This may just be degenerative signal but I cannot exclude an oblique tear.
In the medial compartment, the posterior horn of the medial meniscus is
essentially nonvisualized as well.  There is decreased volume of the body
of the medial meniscus and the anterior horn is fairly small as well.  I suspect
this is all chronic.  The quadriceps and patellar tendons and medial and
lateral collateral ligaments are intact.  There is no apparent fracture or
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contusion.  There is only a small amount of joint fluid.  There is no significant
Baker’s cyst.

On January 13, 2011, Dr. Knox wrote the nurse case manager that Claimant’s left knee

diagnosis as a result of the work-related injury on January 6, 2011 was “MEDIAL AND

LATERAL MENISCUS TEARS.”  (Emphasis in original)  As a result, he was recommending

that Claimant undergo a knee scope.  That day, Dr. Knox saw Claimant again and stated

that the left knee MRI “shows evidence of probable meniscus tear as well, medial and

lateral.”

Claimant went to Dr. Barnes on January 20, 2011 for a second opinion evaluation.

He noted that the MRIs “confirm meniscal pathology in both knees.”  While he diagnosed

Claimant as having “[i]nternal arrangement [sic] secondary to a lateral meniscus tear” in

the right left, with respect to the left he made the diagnosis of “[e]nd-stage arthritis.”

Barnes opined:  “I do not think he’ll be helped with arthroscopy in his left knee.  It is my

impression that he needs a left knee replacement and a right knee arthroscopy.”  In

response to a written inquiry by Cox, he gave the left knee the diagnoses of degenerative

joint disease and arthritis.  He reiterated that this knee required total knee replacement,

but  denied that it was related to the January 6, 2011 incident at Buzzard Roost.

Claimant returned to Knox.  On March 3, 2011, the doctor wrote Cox:

Drew Thomas was seen in the office this morning for re-evaluation.  He is
four weeks postop on his right knee arthroscopy with partial lateral
meniscectomy.  He is still having a little soreness and catching in the knee,
primarily anterior.  I want him to continue with therapy, and I will recheck in
four weeks.

He is having persistent medial joint pain, left knee, now two months post
injury.  McMurray test is positive medial.  There is no denying the fact that
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Mr. Thomas has pre-existing problems with this left knee.  He had an ACL
reconstruction in 1994, and he has degenerative changes in the knee.  X-
rays taken in my office of the left knee on January 6, 2011, showed lateral
joint arthritis, as well as patellofemoral arthritis.  Dr. Barnes took x-rays on
January 20, 2011, and he noted bone-on-bone changes lateral compartment
left knee.  However, Mr. Thomas reports he was not having pain in the left
knee, nor any limitations with work or activities of daily living prior to his
injury on January 6, 2011.

Dr. Barnes stated he did not think that Mr. Thomas would be helped with
arthroscopy of the left knee, that he needs a left total knee replacement.  It
is my opinion that Mr. Thomas does have pathology in the left knee which
can be treated arthroscopically, and that he would benefit from arthroscopy.
I base this on the fact that he was asymptomatic with the left knee prior to his
injury, and that he suffered an acute injury which I believe resulted in a
medial meniscus tear.  A total joint replacement is likely in his future, but
hopefully this will be many years from now.  At 42 years old, he is too young
to consider this at this time.

I am requesting reconsideration for an arthroscopy of Mr. Thomas’ left knee.

On March 3, 2011, Knox wrote that Claimant “is having persistent and continued

pain of the medial joint of the left knee.”  He added:

This gentleman, on his left knee, had the previous ACL with pre-existing
degenerative changes so the patient definitely had a contusion of this knee
with pre-existing degenerative changes and an probable meniscus tear.  I
think at some point and time, Work Comp needs to consider this, as he was
asymptomatic prior to his injury, and I think would warrant an arthroscopy of
this knee.

On May 12, 2011, Claimant complained of “significant” pain in the left knee.  Dr.

Knox found the knee to have “slight effusion.”  Claimant reported to the physical therapist

on May 19, 2011 that he experienced a “sharp stabbing pain” in his left knee when jogging

on a treadmill set for five miles per hour.  During the session, he reported an increase in

pain from 3/10 to 6/10 after ten minutes of exercise on the lateral slide board.  On May 31,
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2011, he reported burning in his bilateral knees after having to work increased hours at

work.

On June 22, 2011, Claimant reported that the previous weekend, his leg gave way

and he landed on his knees.  Examination by Knox showed “a little swelling” in both knees.

He returned there on July 7, 2011 and told the doctor that he had suffered three falls–two

and work and one at home.  The work-related falls were while weed-eating and falling

while working at the boat dock.  No findings with respect to the left knee were listed in the

record of the visit.

Discussion.  With respect to Claimant’s theory that he sustained an injury to his left

knee that was a compensable consequence of his right knee injury or injuries, I must find

that he did not meet his burden of proof.  His testimony at the hearing was that on or

around July 2, 2011, he suffered a “series” of two or three falls, and that during that period

neither leg was strong enough to support the other and he was “favoring” his right knee

at times.  But in reviewing the record of Claimant’s July 7, 2011 visit to Knox, which is

described supra and which mentions three falls, there are no objective findings of any left

knee injury.

His testimony does not mention a June 2011 incident.  But the record of his June

22, 2011 visit to Dr. Knox references a fall the previous weekend “when his leg gave way

and he landed directly on his knees.  It was mostly the right knee.”  This alleged injury is

not before me; Claimant never referenced it in the issues, let alone his contentions.  See

Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission

Opinion filed November 28, 2006)(improper for administrative law judge to address issues
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sua sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full

Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec.

6, 2006) (unpublished)(same).  But even if it is properly before me, the medical records do

not show any objective findings of left knee injury following the purported incident.  Dr.

Knox wrote that Claimant at that time “still has a little swelling of both knees.”  But as

discussed infra, this is a finding he already had, following the January 6, 2011 incident.

The same is true regarding his testimony that on the Thursday before Labor Day

2011, his right knee gave out, causing his left knee to hit the ground and suffer a “gushing

wound.”  This alleged injury is not before me; but even if it were, Claimant cannot establish

that this was a compensable consequence.  There are no records of this alleged injury in

evidence.  The sole record that could conceivably be tied to this is a prescription dated

September 21, 2011, which reads in pertinent part:  “PER DR THOMAS KNOX - WOUND

ON LEFT KNEE NOT HEALED COMPLETELY.”  (Emphasis in original)  But nothing here

references a work-related incident, let alone one occurring around September 1, 2011; nor

is this “wound” described in any fashion such that I could tie it to the alleged incident.  For

me to find that this is an objective finding of an injury on the above date would require that

I engage in speculation and conjecture.  But this I cannot do.  See Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  In sum, Claimant has not proven

that he suffered a compensable injury to his left knee in the form of a compensable

consequence of his right knee injury or injuries.

Claimant has also posited that he suffered a compensable injury to his left knee on

July 2, 2011 that resulted from a specific incident.  However, as addressed above, there
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are no objective findings of such an injury.  Thus, this portion of his claim must fail at the

outset.

This leaves the final two theories of compensability that Claimant has advanced:

(1) he suffered a compensable left knee injury by specific incident on January 6, 2011;

and/or (2) the injury he suffered on that date was a compensable aggravation of his pre-

existing knee condition.  The evidence before me conclusively establishes that Claimant

had pre-existing problems with his left knee.  He injured it in 1985 and 1994.  The latter

resulted in his undergoing two procedures:  an reconstruction and a partial lateral

meniscectomy.

The first question that must be asked in considering his claim of a compensable

aggravation is whether medical evidence, supported by objective findings, show that he

had acute findings of a left knee injury after the January 6, 2011 incident.  I find that he did.

The medical records before me show that when Claimant presented to Dr. Lawrence that

same day, following the accident, Lawrence noted “swelling and notable effusion today

particularly on the medial aspect.”  Effusion in the knee can constitute an objective finding.

See Pickens v. Health Resources of Ark., Inc., 2007 AWCC 152, Claim Nos. F601983 &

F306687 (Full Commission Opinion filed December 7, 2007).  Swelling can be an objective

finding as well.  See Ellis v. J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 289

S.W.3d 497 (2008).  But these were not the only acute objective findings here.  When

Knox aspirated Claimant’s left knee later that day, he drew out 55cc of blood.  His

deposition testimony, which I credit, was that blood would not be present but/for an acute

injury.  The Commission is authorized to accept or reject a medical opinion and is
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authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Finally, Dr. Knox read Claimant’s

left knee MRI to show, inter alia, “an obvious tibial plateau contusion.”  He confirmed this

in his deposition.  This, too, is an objective finding of an injury.  In Ellis v. Hines Trucking,

104 Ark. App. 118, 289 S.W.3d 497 (2008), the Arkansas Court of Appeals held that a

diagnosis of contusion with no conflicting evidence of its nature is sufficient to constitute

an objective finding.

As for the remaining elements of compensability, I find that the evidence clearly

shows that the injury arose out of and in the course of his employment at Buzzard Roost.

He sustained the injury to his left knee while engaged in employment services–the tearing

down of the dock.  This cannot seriously be questioned; Respondents have stipulated that

Claimant suffered a compensable right knee injury as a result of the same incident.

Moreover, the left knee injury caused internal or external harm to the body that required

medical services.  In addition, as shown above, the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  Finally, I find that Claimant’s

employment at Buzzard Roost on January 6, 2011 aggravated, accelerated, or combined

with his pre-existing left problems to produce the disability for which he is seeking.

Respondents dispute this matter, asserting that Claimant’s left knee problems are

strictly pre-existing.  In support of this, they have advanced the opinion of Dr. Barnes that

Claimant has degenerative joint disease and arthritis in the knee, and that his condition

is not related to the January 6, 2011 incident.  As discussed above, Dr. Knox opined
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otherwise.  While Knox acknowledged that Claimant had pre-existing problems with the

knee, he pointed out the above objective findings are acute in nature–not degenerative.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

I credit Dr. Knox’s opinion over that of Dr. Barnes, based upon my review of the evidence.

It is noteworthy that nothing in Barnes’ notes reflect that he was aware that Knox had

aspirated 55cc of blood from the knee.

In finding that Claimant has met his burden of establishing that he sustained a

compensable aggravation on January 6, 2011, I credit his testimony that his left knee

struck the deck when the roof of the dock was pulled down on top of him, and that he was

then dragged across the deck.  Moreover, I credit his testimony that prior to the accident,
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he was not experiencing problems with that knee.  The medical records in evidence

certainly do not show otherwise.  I note that in rendering his opinion, Dr. Knox alluded to

these same things.

C. Additional Treatment

Claimant has argued that he is entitled, at the expense of Respondents, to

additional treatment of his knees.  Arkansas Code Annotated Section 11-9-508(a) (Repl.

2002) states that an employer shall provide for an injured employee such medical

treatment as may be necessary in connection with the injury received by the employee.

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers

are liable only for such treatment and services as are deemed necessary for the treatment

of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857

(1987).  The claimant must prove by a preponderance of the evidence that medical

treatment is reasonable and necessary for the treatment of a compensable injury.  Brown,

supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

With respect to Claimant’s January 2011 and July 2011 right knee injuries, which

Respondents accepted as compensable and provided treatment, he has asked that the

Commission direct Respondents to allow him to return to Dr. Knox for additional treatment.

See Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983)(“Medical

treatments which are required so as to stabilize or maintain an injured worker are the
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responsibility of the employer”).  But in his testimony, Claimant admitted that Respondents

have furnished him all of the treatment that has been recommended; and he admitted that

he has not even asked Respondents to send him back to Knox.  In light of this, for me to

find that they have controverted additional right knee treatment would require that I engage

in speculation and conjecture.  But I am not permitted to do this; speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Consequently, I find that this aspect of the

additional-treatment issue is not yet ripe, and shall be considered reserved.

As for Claimant’s left knee, which I have found he sustained a compensable injury

thereto on January 6, 2011, he has asked to be awarded treatment for it as well.  With

regard to the treatment he has undergone thus far and which is reflected in the medical

records in evidence, I find that all of it was reasonable and necessary.  As for additional

treatment, Dr. Knox has recommended that Claimant undergo surgery on it.  In their

contentions, Respondents asserted that even if I were to find that he sustained a

compensable left knee injury, I should not find him entitled to this procedure.  Again, the

evidence before me shows that Knox has not wavered from his position that Claimant

should undergo this operation.  I credit the doctor’s testimony that the arthroscopic

procedure is due to the results of his examination; that the finding of blood in the joint

alone would justify the procedure.  Of course, a claimant is not required to furnish objective

medical evidence of his continued need for medical treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).  Knox’s candor at the deposition in stating

the he could not be certain if such surgery would help until he was able to perform it, since
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it would depend on whether any part of the meniscus remains intact, does not detract from

this.  Again, I have credited Dr. Knox’s opinion on this over that of Dr. Barnes.  See supra.

In sum, I find that Claimant has established his entitlement to additional treatment of the

left knee, including this surgical procedure, by a preponderance of the evidence.

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings

of fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


