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STATEMENT OF THE CASE

A hearing was conducted in this claim to determine the claimant’s entitlement to workers’

compensation benefits.  On December 5, 2011, a pre-hearing conference was conducted in this

claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

the issues to be addressed during the course of the hearing, and the claimant’s contentions relative

to same.  The Pre-hearing Order is herein designated a part of the record as Commission Exhibit

#1.  Respondent failed to respond to the pre-hearing questionnaire, to participate in the pre-

hearing conference, and to attend the scheduled hearing in the claim.

The testimony of Rachel Tatum, the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Rachel Tatum, the claimant, with a date of birth of December 1, 1975, is a high school

graduate.  The claimant commenced her employment with respondent, a daycare facility, in
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January 2009.  The claimant’s testimony reflects that respondent-employer regularly employed

eleven to twelve full time employees.

The testimony of the claimant reflects that she worked as the Toddler Teacher for

respondent-employer the entirety of her employment with same.  In the afore capacity, the

claimant testified that children-toddlers- were under her charge and she provided full care.  The

claimant’s work hours were usually from 6:30 a.m. to 3:00 p.m.  The claimant earned $7.75 per

hour, earning an average weekly wage of $310.00, generating a weekly compensation benefit rate

of $207.00, for temporary total disability.  

The claimant testified that she sustain her work-related injury on June 7, 2011, while

discharging employment duties, with matts and blankets under both arms, she was knocked off

her balance when the children began pulling at the blankets.  In the afore, the claimant’s left leg

went up causing her to hit a bench and resulting in her breaking the small toe of her left foot.  The

accident occurred at approximately 9:30 a.m. on June 7, 2011.

The claimant sought and obtained medical treatment for her injury on the date of its

occurrence at Arkansas Methodist Medical Center in Paragould.  The claimant testified that the

injury to her left foot caused swelling, bruising and pain to the foot and toe.  Claimant’s testimony

reflects that a boot was placed on the left foot for two (2) weeks by the attending medical

providers.  The claimant was unable to work for approximately a month following the June 1,

2011, accident.  The claimant has three (3) children and three (3) foster children at home ranging

in age from 4 to 17 years of age. During the month period that she was recovering from her

injury, the claimant testified that the routine chores and tasks that were required to be done

around the home were performed by her husband, with the assistance of the older children.
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The claimant acknowledged that she attempted to file her medical treatment with her

insurance, however upon informing the medical provider that the injury occurred at work, her

health insurance refused to pay.  The claimant was also made aware that respondent-employer did

not have workers’ compensation insurance.  As a consequence of the afore, the bills for the

medical treatment she incurred as a result of the June 7, 2011, accident have remained unpaid.

The testimony of the claimant reflects that she notified appropriate supervisory personnel

of respondent-employer of her June 7, 2011, injury.  Indeed, the credible testimony of the

claimant reflects that she reported to work following her June 7, 2011, emergency room visit, to

allow them to see her symptoms of bruising and swelling growing out of the injury.  Additionally,

the claimant testified that she telephoned the owner of respondent-employer, Ms. Montgomery, to

relay that she was available for work on or about July 1, 2011.  The claimant also contacted

respondent-employer on the Tuesday following July 4, 2011, which was a Monday, to relay her

availability for work.  The claimant was informed by respondent that she “didn’t need me right

now”.  

The claimant testified that to her knowledge respondent-employer did not hire someone to

fill her position.  The claimant’s testimony reflects that in her efforts to follow-up with respondent

regarding returning to work, her telephone calls were not accepted or returned.  The claimant

remained in possession of the keys to respondent-employer until December 27, 2011, when she

delivered them as she was picking up her Christmas Club account check.  

The claimant has sought employment elsewhere since July 2011.  The testimony of the

claimant reflects that she has placed applications at other daycare centers in the Paragould area, as

well as at various stores and fast food restaurants, however has not been successful at obtaining
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employment.

The medical in the record reflects that the clamant was seen at Arkansas Methodist

Medical Center on June 7, 2011, at 11:00 a.m. and discharged at 12:16 p.m.   The ER Nursing

Assessment relative to the claimant’s June 7, 2011, visit reflects, regarding her chief complaint,

“Pt states she was at work, tripped over a bench injuring her 5th digit on left foot”.  The June 7,

2011, radiology report regarding the claimant reflects:

LEFT FOOT-THREE VIEWS (6-7-11)

There is a minimally fracture of the 5th proximal phalanx distally
with soft tissue swelling.  No radio-opaque foreign bodies identified
in the soft tissues.  Small bony spur at the inferior and posterior
aspects of the calcaneous. (CX #1, p. 6).

The claimant was directed to follow-up with her primary care physician in 2 to 3 days following

the June 7, 2011, emergency room visit.  The claimant explained that she did not follow-up with

medical providers because she did not have insurance.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim, 

in that at the time of the June 7, 2011, accident, the respondent-employer employed the required

number of employees to bring its operation within the purview of the Arkansas Workers’

Compensation Act.

2. On June 7, 2011, respondent-employer did not have in place a policy of workers’ 
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compensation insurance nor was it an authorized self-insured employer, but rather was an

uninsured employer operating in violation of Ark. Code Ann. §11-9-401(a)(1).

3. On June 7, 2001, the employee-employer relationship existed between the parties, 

during which time the claimant earned an average weekly wage of $310.00, generating weekly

compensation benefits of $207.00/$155.00, for temporary total/permanent partial disability.

4. On June 7, 2011, the claimant sustained an injury arising out of and in the course 

of employment which rendered her temporarily totally disabled for the period commencing June 8,

2011, and continuing through July 5, 2011.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of June 7, 2011.

6. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she is entitled to additional benefits pursuant to Ark. Code Ann. §11-9-505 (a).

7. The respondent has controverted the claimant’s entitlement to workers’ 

compensation benefits in its entirety.

CONCLUSIONS

The claimant contends that while in the course and scope of her employment she 

sustained an injury to the small toe of her left foot which required medical treatment and rendered

her totally incapacitated from engaging in gainful employment for a period of time.  Further, the

claimant maintains that the respondent unreasonably refused to return her to work which was

within her mental and physical capabilities.  The claimant seeks the afore corresponding temporary

total, medical and additional benefits pursuant to Ark. Code Ann. §505 (a), as well as

controverted attorney fees as a result of the June 7, 2011, injury.  Respondent failed to attend the
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hearing in this claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Jurisdiction

The evidence in the record reflects that the claimant commenced her employment with 

respondent in January 2009.  The claimant discharged the duties of pre-school teacher working

with toddlers.  The claimant worked a forty (40) hour workweek at $7.75 per hour, averaging a

weekly wage of $310.00.  The testimony of the claimant reflects that respondent employed 11 to

12 full-time regular employees during her employment.

Ark. Code Ann. §11-9-102 (9)(A), provides:

“Employee” means any person, including minor, whether lawfully
or unlawfully employed in the service of an employer under any
contract of hire or apprenticeship, written or oral, expressed or
implied, but excluding one whose employment is casual and not in
the course of the trade, business, profession, or occupation of his or
her employer and excluding one who is required to perform work
for a municipality of county or the state or federal government
upon having been convicted of criminal offense or while
incarcerated.

Additionally, Ark. Code Ann. §11-9-1-2 (10), provides:

“Employer” means any individual, partnership, limited liability
company, association, or corporation carrying on any employment,
the receiver or trustee of same, or the legal representative of a
deceased employer [.]

Finally, Ark. Code Ann. §11-9-102 (11), “Employment” means, provides:

(A) Every employment in the state in which three (3) or more
employees are regularly employed by the same employer in the
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course of business except:

Ark. Code Ann. §11-9-401, Employer’s liability for compensation, provides, in pertinent part:

(a)(1) Every employer should secure compensation to its employees
and pay or provide compensation for their disability or death from
compensable injury arising out of and in the course of employment
without regard to fault as a cause of the injury.

In the present claim, the evidence preponderates that the respondent employed in excess

of three (3) regular employees in its daycare business.  There is no evidence in the record to

reflect that the respondent had in place a policy of workers’ compensation insurance or that it was

an authorized self-insured employer pursuant to Arkansas Workers’ Compensation Rule 099.05. 

The evidence preponderates that the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

Compensability

In order to be entitled to workers’ compensation benefits for a specific incident injury, the 

claimant has the burden of proving by a preponderance of the evidence that she suffered an

accidental injury, identified by time and place, that arose out of and in the course of her

employment, caused internal or external physical harm to her body and required medical services

by medical evidence supported by objective findings.  Ark. Code Ann. §11-9-102 (4)(A) (Repl.

2002).  

In the present claimant the evidence discloses that while within the course and scope of

her employment suffered an injury to the small toe of her left foot.  The claimant sought and

obtained medical treatment on the date of the accident at Arkansas Methodist Medical Center.  X-

rays of the claimant’s left disclosed the presence of objective findings of the injury in the form of a
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minimally displaced fracture of the 5th proximal phalanx distally with soft tissue swelling.  A boot

was placed on the claimant’s left lower extremity.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  The claimant has sustained her burden of proof by a

preponderance of the evidence that she sustained a injury arising out of and in the course of her

employment on June 7, 2011.  Respondent has controverted this claim in its entirety.

Temporary Total Disability

The claimant sustained an injury to her left lower extremity in the June 7, 2011, work-

related accident.  Specifically, the claimant’s compensable injury was in the form of a fracture to

the small toe of her left foot- - a scheduled injury.  An employee who sustains a scheduled injury

is entitled to compensation for temporary total disability during the healing period or until the

employee returns to work, whichever occurs first. Wheeler Constructions Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period continues until the employee is as far

restored as the permanent nature of the injury will permit.  When the underlying condition causing

the disability stabilizes, and no further treatment will improve the injury, the healing period has

ended.  Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).

Additionally, a failed attempt to continue working after an injury is not a per se bar to temporary

benefits for a scheduled injury under Ark. Code Ann. §11-9-521 (a).  Farmers Cooperative v.

Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

In the present claim, the evidence preponderates that the claimant was unable to perform

work following the June 7, 2011, accidental injury.  The claimant sought medical treatment at the

emergency room of Arkansas Methodist Medical Center on June 7, 2011, and a boot was place

on the injured lower extremity.  The credible evidence in the record reflects that the claimant
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remained within her healing period and physically unable do discharge employment duties through

July 5, 2011.  The evidence reflects that the claimant was physically capable of resuming work as

of the July 5, 2011, date.  The claimant acknowledged that by the afore date the relayed her

availability to return to work to appropriate supervisory personnel.  Further, the claimant sought

employment with area employers after respondent declined to return her work.  The evidence

preponderates that the claimant was temporarily totally disabled for the period commencing June

8, 2011 and continuing through July 5, 2011.  The respondent has controverted this claim in its

entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 W. W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The afore services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury.

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin, 8 Ark App. 200, 649 S.W.2d 845 (1983).

In the present claim, the evidence disclosed that the claimant sought and obtain medical

treatment at the emergency room of Arkansas Methodist Medical Center on June 7, 2011, in
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connection with the injury to the small toe of her left foot.  The medical records reflects that the

claimant provided a history of the June 7, 2011, injury of discharging employment duties when

she tripped over a bench and the resulting injury.  While the claimant initially attempted to use her

personal insurance in obtaining the June 7, 2011, medical treatment at the emergency room, when

the work-related nature of the injury was disclosed the private insurance carrier declined to

provide coverage and it was discovered that the employer did not have workers’ compensation

insurance coverage.  The claimant did not obtain medical treatment in connection with the

treatment of her compensable injury beyond that provided by Arkansas Methodist Medical Center. 

The medical bills incurred in the afore treatment have remained unpaid.  Respondent has

controverted this claim in its entirety.

Additional Compensation Benefits under §505(a)

Pursuant to Ark. Code Ann. §11-9-505 

(a)(1)  Any employer who without reasonable cause refuses to
return an employee who is injured in the course of employment to
work, where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall
be liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.
     (2)   In determining the availability of employment, the
continuance in business of the employer shall be considered, and
any written rules promulgated by the employer with respect to
seniority or the provisions of any collective bargaining agreement
with respect to seniority shall control.

In the present claim, the testimony of the claimant reflects that when she relayed to

appropriate supervisory personnel of respondent-employer her availability to return to work

following recovery for her compensable injury she was informed that she was not needed at the
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time.  The claimant testified that to her knowledge her employment position with respondent had

not been filled.  The claimant did seek employment with other employers in the area following

after not being returned to the employment of respondent.  The claimant sought employment at

other area daycare centers, stores and fast food restaurants without success.  

The respondent is an uninsured employer.  The continuance of it business operation is

without certainty.  The Compliance Division of the Arkansas Workers’ Compensation

Commission has opened an investigative file.  There is no showing that this employer is in

compliance with the requirement to provided workers’ compensation insurance coverage to date. 

The purpose and intent of §505 (a) is to place an emphasis on returning the injured work to work,

while still allowing and providing for vocational rehabilitation programs when determined

appropriate by the Commission.  Ark. Code Ann. §11-9-505 (d).  A key element in the afore is

the continuance in business of the employer.  Since this employer is an uninsured employer

operating out of compliance, the continuance of the business is suspect, at best.  Accordingly, the

evidence preponderates that the imposition of additional benefits of paying the claimant’s average

weekly wages is not warranted in the present claim.  

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total 

disability benefits as the weekly compensation benefit rate of $207.00, for the period commencing

June 8, 2011, and continuing through July 5, 2011, as a result of the compensable injury of June

7, 2011.  Said sums accrued shall be paid in lump without discount. 

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, and other apparatus expenses arising out of and in connection with the treatment of the
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claimant’s compensable injury of June 7, 2011.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

The respondent is further ordered and directed to pay to the court reporter the costs of

reporting the hearing in this claim within thirty (30) days of this Order.

This Award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

A copy of this OPINION shall be provided to the Compliance Division of the Arkansas

Workers’ Compensation Commission.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD 
 Administrative Law Judge       


