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CLAIM NO. F806778

JOSEPH TARMEY CLAIMANT

HALIBURTON RESPONDENT
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OPINION FILED FEBRUARY 15, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by LAURA BETH YORK, Attorney, Little Rock,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On November 17, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 7, 2011, and a pre-hearing order was filed

on September 8, 2011.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his back on

January 3, 2008.



2

4. The respondents accepted and paid a 12 percent whole body

rating.

5. The claimant reached maximum medical improvement on October

1, 2009.

6. The claimant is entitled to a weekly compensation rate of

$522 for temporary total disability and $392 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Temporary total disability from September 10, 2009, to

October 1, 2009.

3. Attorney’s fees.

Claimant’s contentions are:

“On January 3, 2008, Claimant sustained a
compensable injury to his Lumbar spine.  The
Respondents accepted the injury as compensable
and paid for treatment.  Claimant underwent a
fusion surgery at L5-S1 on August 13, 2008.
On October 7, 2009, Claimant was released at
Maximum Medical Improvement with a 12%
impairment rating and restrictions of no
lifting greater than 50lbs.  Respondents
accepted the impairment rating and have been
paying PPD out.  Claimant contends that he did
not receive TTD for the entire time that he
was off of work.  Also, he is entitled to wage
loss benefits and his attorney is entitled to
attorney’s fees.”

Respondents’ contentions are:

“Respondents accepted Claimant’s injury as
compensable and have paid all appropriate
benefits.  Respondent denies Claimant is
entitled to additional temporary total
disability benefits or permanent partial
disability benefits.”
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The claimant, in this matter, is a forty-three-year-old male

who was employed by the respondent as a truck driver and manual

laborer.  The claimant sustained an admittedly compensable low back

injury on January 3, 2008, while employed by the respondent.  He

gave the following testimony about the events surrounding that

injury:

“Q.   Tell us what happened on January 3rd,
2008.

A.   That was the day that I had injured
myself.  We were at a jobsite.  It’s been so
long now I, and there’s a lot of jobs going on
at this time I don’t remember if we’s rigging
up or rigging down.  In the process of doing
the rigging we have equipment on our truck,
which is called iron, and you’ve got your
lines, you’ve got check vales, bleeder values,
checkins and they’re all inching out, but
that’s an inside diameter of your iron.  The
outside diameter of course is bigger.  But
when you’re rigging up or rigging down you
have metal bucket, and iron bucket that you
have to pick up your line and set it on the
bucket and you knock loose or knock together
whatever you’re doing, either rigging up or
down, your check values, your bleeder values,
your checkins.  I was in the process of
picking the line up and setting it back down
on the bucket and I felt something pop in my
back.  I didn’t know what it was.  I mean, I
just thought I had pulled something, you know,
I didn’t know.  I went and took a break.  We
had guys move – there’s a lot of us guys on a
job at once.  And went and told my supervisor
what had happened and anyways, I just kind of
tried to take it easy and tried to work it out
on my own.  I don’t know what all else you
want.

Q.   Okay, you sustained a low back injury,
right?

A.   Yes, I did.”
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It was later determined that the claimant sustained a

compensable herniation to his low back at L5-S1.  In August 2008,

Dr. Michael Standefer performed a lumbar laminectomy and fusion at

the L5-S1 level.  The claimant continued to treat with Dr.

Standefer after the surgical intervention for follow up care post

surgery.  On October 7, 2009, Dr. Standefer authored a letter

regarding the claimant which follows:

“I am in receipt of your recent request
regarding an impairment rating for Mr. Tarmey.

Based upon the AMA’s Guidelines to the
Evaluation of Permanent Impairment, we would
provide the patient with an impairment rating
of 12% as regards to the body as a whole.”

Dr. Standefer also issued a letter dated December 7, 2009,

regarding the claimant’s physical restrictions as follows:

“This patient contacted our office requesting
a letter summarizing his restrictions.  These
have been outlined in previous clinic records
(07/21/09).  A permanent impairment rating of
12% as regards to the body as a whole has been
applied, and the patient was released from the
Neurosurgery Clinic on 10/01/09.

Current restrictions include caution with
lifting and bending.  To this extent, I would
recommend that he avoid lifting no more than
50 pounds, and only then on an occasional
basis.  He should avoid repeated bending.
Ideally, it would be better to alternate
sitting, standing and walking.”

The claimant has asked the Commission to consider his

entitlement to wage loss disability as a result of his admittedly

compensable injury of January 3, 2008.  In doing so, I will

consider factors including the claimant’s age, education, work

history, willingness to work, and physical restrictions.  The
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claimant was forty-three years of age at the time of the hearing in

this matter.  He completed high school and joined the military

where he served on active and inactive duty for a total of eight

years.  The claimant’s work history is primarily made up of truck

driving; however, the claimant has worked as a forklift operator

and performed heavy manual labor associated with truck driving for

employers in the gas and oil field industry.

The claimant is currently receiving social security disability

benefits and has received some long term disability benefits from

the respondent.  The claimant testified that he has not sought any

type of employment since the time he was released by Dr. Standefer.

In Dr. Standefer’s letter dated December 7, 2009, he

instructed the claimant to be cautious with lifting and bending.

He indicated the claimant should avoid lifting more than fifty

pounds and then only on an occasional basis.  He also indicated the

claimant should avoid repeat bending and he indicated that ideally

it would be better to alternate between sitting, standing, and

walking.

During the testimony in this matter, the claimant testified

that he has taken a trip of a personal nature to Boston,

Massachusetts, with his girlfriend; however, it was the claimant’s

testimony that he cannot sit for extended periods of time and had

to take many breaks.  The claimant also testified that he attempted

to return or find work with his father who drives cross country.

It was his testimony that he attempted to take somewhere between

seven to ten trips with the longest being approximately 1500 miles.
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However, it was the claimant’s testimony that he only drove short

portions of those trips and needed to stretch out in the back cab

of the truck due to his lumbar difficulties.  The claimant has a

friend by the name of Mr. Higgins who owns a trucking company and

since the time of his release from Dr. Standefer, the claimant has

taken two trips where he drove a truck pulling a trailer from

Mulberry, Arkansas, to Fayetteville, Arkansas and then brought

another trailer back.  The claimant testified that this was not an

employment type of situation but instead he was just doing this for

a friend.  The claimant has also engaged in the harvesting of hay.

It was his testimony that he operated a tractor and raked the hay

for bailing.  This activity was done on the claimant’s girlfriend’s

family farm and he also engaged in the feeding of livestock.

At this time, I will consider the respondents’ allegation that

the claimant was employed at a business known as Hot Spot

Connections located in Alma, Arkansas.  That business was owed by

the claimant’s girlfriend, Lisa Wagoner.  Ms. Wagoner testified at

the hearing that the claimant and her had been in a long term

relationship although they were not married.  The two had resided

together for approximately twelve or thirteen years.  Ms. Wagoner

and the claimant also have an eleven-year-old daughter together.

Ms. Wagoner testified that she is currently employed at Meek’s

Mirrors and during her employment there she started her own

business separate and apart from her regular employment.  That

business was called Hot Spot Connections which had a tanning bed

operation and also sold cell phones and cell phone plans.  It was
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her testimony that at no point and time was the claimant employed

by Hot Spot Connections.  Ms. Wagoner gave the following testimony

regarding the claimant and his association with the business:

“Q.   Okay, and how long did you own that
business?

A.   A year, maybe a year and a half.  I’m not
sure of the actual dates.

Q.   Okay, and during the time that Hot Spot
Connections was open did you ever employ
Joseph Tarmey?

A.   No.

Q.   Okay, tell me about his role at Hot Spot
Connections.

A.   Well, he’s my children’s father.  We had
a step-son that worked with us and then my son
and my daughter and they all attended school
and I would work and I’d take off periodically
cause I actually wasn’t working full time and
he would just be – we all helped out to try to
make a business successful.  That’s all we
were doing.

Q.   Okay, did you actually own Hot Spot
Connections?

A.   Yes.

Q.   Did you ever pay Mr. Tarmey?

A.   No.

Q.   For anything that he did?

A.   Uh uh.

Q.   In the records that we have admitted
we’ve admitted the business records that you
had sent to us.

A.   Right.

Q.   There’s quit a few checks that were made
out to cash.  Were those ever to Mr. Tarmey?
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A.   No.

Q.   And why did the business close?

A.   There wasn’t enough profit.”

The claimant also gave testimony on both direct and cross

examination about his relationship with Hot Spot Connections which

was owned by his girlfriend, Ms. Wagoner.  The following testimony

is a portion of the respondents’ cross examination about that

business:

“Q.   Okay, your attorney has introduced as
Exhibit 2 a bunch of records, bank statements
showing checks and deposits and so forth for
Hot Spot Connections, which appear to run from
February of 2009 through October of 2009.  Are
you aware that she has introduced those
records?

A.   I guess.  I don’t know. 

Q.   Hot Spot Connections is the business that
your girlfriend, Lisa, opened in February of
2009 in Alma, is that correct?

A.   Yes, ma’am.

Q.   Now you have told your attorney that you
would go up there almost every day and 95% of
the time you would sit behind a counter and
play on the computer, is that right?

A.   Yes, ma’am.

Q.   And if somebody came in, if a customer
came in and started asking questions you
certainly would answer those questions,
correct?

A.   If I was able to or if I knew what they
were talking about, yes.

Q.   Okay, and you talked about the different
plans that were available, would you not?

A.   Yes, ma’am.  I had – I’ve been known to
do that.
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Q.   Okay, do you deny helping a male who came
into Hot Spots Connection Friday, June 5, 2009
with Cricket plans and services?

A.   I’m not going to deny it.  As far as the
dates and times, I don’t know.  

Q.   You know you have helped customers?

A.   Yes, ma’am.

Q.   Okay.

A.   I have.

Q.   And it’s certainly possible you helped a
customer on June 5, 2009, is that correct?

A.   Sure.

Q.   And it’s certainly possible that you were
by yourself in the office Hot – in the Hot
Spots Connection’s office on June 5, 2009,
isn’t it?

A.   Maybe, I mean I guess there’s a
possibility.  It didn’t happen very often, but
there’s a possibility.

Q.   But it did happen.  You already told me
that.

A.   There’s a slight chance, yes.  I mean,
Lisa may have stepped out or my boys may have
stepped out.

Q.   Now you said that you were not paid any
money for working at Hot Spots Connections by
your girlfriend, Lisa, right?

A.   Yes, ma’am.

Q.   Okay, and she or your attorney has
attached to Exhibit #2, Claimant’s Exhibit #2,
a check – bank records for Hot Spots
Connections.  You said that your son and
Lisa’s son worked at Hot Spots Connections.

A.   Yes, ma’am.

Q.   Is that right?
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A.   That’s right.

Q.   Were they paid?

A.   I really don’t know to be honest with
you.  I didn’t talk care – I don’t know
anything about the finances of it.

Q.   Okay, alright.  And Lisa would have a
regular job with Meek Manufacturing where
she’s worked for about seven or eight years?

A.   Yes, ma’am.

Q.   Is that right?  And she’s the bookkeeper
there, right?

A.   Yes, ma’am.”

After consideration of the factors including the claimant’s

age, education, work history, willingness to work, and physical

limitations, I find that the claimant has sustained wage loss

disability.  It is clear that the claimant is not going to be able

to return to his former occupation of a truck driver and certainly

not that of heavy manual labor.  While there are certainly many

jobs that the claimant could still perform, the total available job

pool has decreased due to the claimant’s physical restrictions.

Given this decrease in the size of the available job pool along

with other factors previously considered, I find that the claimant

is entitled to wage loss disability in an amount that would be

equal to a whole body impairment of 10 percent to the body as a

whole.

The claimant has also asked the Commission to consider his

entitlement to temporary total disability benefits from September

10, 2009, until October 1, 2009.  It appears that this period of

dispute is due to the respondents discontinuing temporary total
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disability benefits due to their belief the claimant was employed

at Hot Spot Connections.  The respondents, over the objection of

the claimant, introduced an investigative report dated June 4,

2009, and is found at Respondents’ Exhibit 2, Pages 5-8.  In that

report the investigator entered the building, talked to the

claimant about different types of phone service availability and

phones.  It is the respondents’ contention that the claimant was

employed at that time and thus is not entitled to temporary total

disability benefits.  However, there was much evidence introduced

at the hearing from both Lisa Wagoner, the owner of the business,

and the claimant that he was not an employee.  It is the claimant’s

position that since Ms. Wagoner and he have the relationship of

girlfriend and boyfriend, share a child together and have lived

together for a period of twelve to thirteen years that he merely

spent time at that business.

The claimant also introduced business records from Hot Spot

Connections and I find no indication in those records that the

claimant was paid any monies in the form of wages.  It is also the

claimant’s testimony that he was not employed at any time at Hot

Spot Connections.  I find his testimony to be credible in that

regard.  I also find that the claimant is entitled to temporary

total disability from September 10, 2009, to October 1, 2009.  I

note that October 1, 2009, was the date both parties stipulated was

the claimant’s maximum medical improvement date.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 7, 2011, and contained in

a pre-hearing order filed September 8, 2011, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss disability in an amount that would

be equal to 10 percent to the body as a whole.  This amount is

above the 12 percent anatomical impairment that has been agreed

upon by the parties due to the claimant’s admittedly compensable

injury.

3. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

September 10, 2009, until October 1, 2009.

4. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee in this matter

that is commiserate with the Arkansas Workers’ Compensation Act and

the benefits awarded herein.

ORDER

The respondents shall pay the claimant wage loss disability in

an amount that would be equal to a 10 percent whole body impairment
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and also temporary total disability benefits from September 10,

2009, until October 1, 2009.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


