
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G003461 (04/22/2010)

SPENCER TAPP, EMPLOYEE  CLAIMANT

TRANE ARK., EMPLOYER         RESPONDENT

ACADIA INSURANCE CO., CARRIER         RESPONDENT

OPINION FILED OCTOBER 4, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 3, 2012,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK L. MARTIN, Attorney at Law, Fayetteville,
Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 27, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Spencer Tapp and Darneshia R. Hill, coupled with medical reports and

other documentary evidence comprise the record in this claim.

DISCUSSION

Spencer Tapp, the claimant, with a date of birth of April 6, 1971, is a high school graduate

who has attained additional certifications and training.  The claimant commenced his employment
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with respondent-employer on or about July 10, 2005, as a service technician.  The claimant

continued in the employment of respondent-employer, now known as Harrison Energy Partners, a

commercial heating and air conditioning company.

The compensability of the claimant’s April 22, 2010, left shoulder injury is not disputed. 

The claimant suffered the afore injury when, while working a service call, the ladder from which

he was working collapsed causing him to fall to the surface.  The claimant landed on his left elbow

in the fall and the resulting force impacted into his left shoulder.  The April 22, 2010, service call

where the claimant was working at the time of the accident was at a church in North Little Rock. 

The claimant received initial medical treatment in connection with the April 22, 2010,

injury at the emergency room of Baptist Health Medical Center – Springhill, in North Little Rock. 

The emergency room report relative to the claimant’s April 22, 2010, visit reflects, in pertinent

part:

</chief complaint -/>Fell off ladder, left shoulder and arm pain

History of present illness - Mr. Tapp is a 39-year-old white male. 
He comes to ER complaining of left shoulder and arm pain after he
slipped and fell off a ladder.  The patient reports he was maybe 12
feet up.  He states that the landed on his left side.  He denies any
head injury.  No neck injury.  No neck pain.  No back pain.  He
reports left-sided shoulder pain including the shoulder blade and the
actual glenohumeral joint extending all the way down to the left
arm.  He denies any chest pain or difficulty breathing.  No
abdominal pain.  No lower extremity discomfort.  No other
complaints. 

*          *          *

Diagnosis - 
1. Left arm and shoulder pain.
2. Status post fall.  (CX #1, p. 1-2). 
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The claimant was referred to Dr. James C. Tucker, an orthopedic surgeon, in connection

with the injury growing out of the April 22, 2010, accident.  The claimant was initially seen by Dr.

Tucker on May 7, 2010.  The afore report reflects, in pertinent part:

HISTORY: Mr. Tapp is a 39-year-old white male who was injured
at work.  He injure his left shoulder when he fell from a ladder on
4/22/10.  He indicates that he had immediate extreme pain in the
left shoulder.  He also had bruising in the left forearm and elbow. 
He was x-rayed and a CT performed at the time of injury but he has
continued to have pain and actually has had increasing pain over the
last week.  He has increasing pain with any type of activity where
he has to abduct the shoulder. 

*          *          *

ASSESSMENT / PLAN: I am concerned about an injury to the
rotator cuff so we are going to go ahead and get an MRI.  I want to
start him on Mobic.  I want to see him back as soon as the MRI is
completed.  (CX. #1, p. 3-4). 

The claimant underwent the above recommended MRI on May 12, 2010.  The radiology report of

the MRI reflects, in pertinent part:

IMPRESSION:
1.   Acute reverse bony Bankart’s lesion with corresponding acute
impaction fracture in the anterior medial proximal humerus.
2.   Bony Bankart fracture extends from 6:00 to 11:00 position with
associated cartilaginous injury.  No loose osteochondral fragment. 
Mild to moderate glenohumeral joint hemarthrosis.
3.   Posttraumatic labral tear extending from the biceps labral
complex into the posterior labrum.  Tear extends into the intra-
articular long head biceps tendon.  No bucket-handle fragment.
4.   Grade 1 strain in the posterior inferior infraspinatus and
adjacent posterior deltoid muscle fibers with perifascial edema and
hemorrhage between the infraspinatus and posterior deltoid muscle
fibers. 
(CX #1, p. 6).

The medical in the record reflects that the claimant returned to Dr. Tucker on May 18, 2010, in
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follow-up, and that surgery was recommended.  Dr. Tucker issued a light duty release on May 18,

2010, which noted that surgery was scheduled for June 17, 2010, following which the claimant

would be in a sling for four (4) weeks, and thereafter on light duty for twelve (12) weeks. (CX

#1, p. 8). 

During the course of his treatment under the care of Dr. Tucker in connection with his

April 22, 2010, compensable left shoulder injury, the claimant underwent two (2) surgical

procedures.  The June 17, 2010, operative report reflects a preoperative diagnosis of superior

labrum anterior to posterior tear of left shoulder with posterior Bankart.  The operative report

further reflects, in pertinent part:

POSTOPERATIVE DIAGNOSIS:
1. Type III superior labrum anterior to posterior tear.
2. Traumatic impingement syndrome of left shoulder.
3. Acromioclavicular arthrosis.
4. Grade IV chondral lesion of the glenoid.

PROCEDURE:
1. Diagnostic arthroscopy of th eleft shoulder with

arthroscopic biceps tenodesis.
2. Repair of anterior labral tear.
3. Arthroscopic subacromial decompression and

acromioplasty.
4. Distal clavicle resectioin.
5. Microfracture chondroplasty of grade IV chondral lesion of

the glenoid. (CX #1, p. 9).

At the time of his June 23, 2010, follow-up visit, Dr. Tucker released the claimant to light duty

work with no use of the left upper extremity, effective July 5, 2010. (CX. #1, p. 12-13).

The claimant’s testimony reflects that he continued to experience difficulties with his left

shoulder following the June 17, 2010, surgery.  The claimant continued to treat with Dr. Tucker

following the afore surgery.  The medical treatment provide the claimant under the directions of
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Dr. Tucker included medication, restricted duties, and physical therapy.  Following further

diagnostic studies, the claimant underwent the second surgical procedure under the care of Dr.

Tucker on November 29, 2010, for a diagnosis of internal derangement of the left shoulder with

possible loose bodies.  The November 29, 2010, operative report reflects, regarding the claimant:

POSTOPERATIVE DIAGNOSES:
1. Posterior labral tear of the left shoulder.
2. Multiple small cartilaginous loose bodies.
3. Subacromial bursitis.

PROCEDURE:
1. Diagnostic arthroscopy of the left shoulder with repair of

posterior labral tear.
2. Removal of loose bodies.
3. Subacromial decompression.  (CX #1, p. 24).

The claimant was seen in follow-up by Dr. Tucker on December 8, 2010.  The office note

regarding the afore visit reflects, in pertinent part:

IMPRESSION/PLAN:
He will work aggressively now on maintaining his shoulder motion. 
We are going to get that scheduled, continue him at light duty and I
want to see him back in three weeks of recheck.  We will continue
his Ultra Sling until that time. (CX #1, p. 27).

The claimant was seen by Dr. Tucker on January 26, 2011, relative to the compensable

left shoulder injury.  The office note regarding the afore visit reflects, in pertinent part:

ASSESSMENT/PLAN:
At this point, I really think he needs to be evaluated for possible
shoulder replacement.  I do not think we are going to make any
more progress.  He had extensive chondral delamination at the time
of both of his surgeries and has made only minimal improvement. 
We are going to go ahead and get Mr. Tapp scheduled to see Dr.
Collins for evaluation.  We are going to go ahead and try to get this
scheduled and then we will see Mr. Tapp back, if Dr. Collins feels
like he is not a candidate for shoulder replacement. (CX #1, p. 31). 
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The claimant was initially seen by Dr. David N. Collins, a Little Rock orthopedic surgeon,

on February 11, 2011.  Following his examination of the claimant and review of the diagnostic

studies, the February 11, 2011, office note reflects in pertinent part:

Assessment
Secondary osteoarthritis left glenohumeral joint.

Plan
Conservative care should be optimized for as long as possible.  The
natural history favors progression over time.  He is likely to
accelerated and exacerbate the condition with load and repetition. 
Ultimately he will require implant arthroplasty.  He is not a
candidiate for arthrodesis a resectior arthroplasty.  Unfortunately at
each [age] 39 he will require revision arthroplasty procedures he
check with potentially deteriorating level of comfort and function.
He should optimize conservative care at the present time and
modify activities as much as possible.  He recheck in 6 months. 
Repeat films upon return. (CX #1, p. 33).

Following the initial assessment/evaluation of Dr. Collins the claimant returned to the care of Dr.

Tucker. 

On April 11, 2011, the claimant underwent a functional capacity evaluation pursuant to

the directions of Dr. Tucker. (CX #1, p. 34-35).  The record reflects the presence of a July 12,

2011, note regarding an office visit by the claimant of the same date to Dr. Tucker.  The afore

reflects, in pertinent part:

This is regarding his left shoulder and the injury he suffered while at
work on 04/22/2010 when he fell from a ladder.  He has not
reached maximum medical improvement without total shoulder
replacement and it has been recommended that the total shoulder
replacement be deferred as long as possible because of Mr. Tapp’s
young age and activity level.  The total shoulder will be needed at
some point in the future.  It will be secondary to his work injury. .  
.    .  (CX #1, p. 37).

The claimant was again seen by Dr. Collins on August 12, 2011.  The office note
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regarding the afore visit reflects, in pertinent part:

History of Present Illness
Returns in followup of left shoulder.  He has know osteoarthritis. 
He is working full-time with some occasional symptoms of
discomfort.  There is some nighttime pain.

Physical Examination
Motion is satisfactory though not completely full.  I detect no
crepitation.  Power is good.

X-ray Interpretation
Radiograph show posterior subluxation of the humeral head on the
glenoid.  There is narrowing of the cartilage space there.

Assessment
Secondary glenohumeral arthritis left.

Plan
He’ll undergo CT scanning for determination of extent of wear and
also assess for normal verus abnormal morphology in orientation of
the glenoid.  He’ll be followed accordingly. (CX #1, p. 41). 

The August 12, 2011, recommendation of Dr. Collins regarding the CT scanning was

submitted by respondent-carrier to Forte  ̀Utilization Review.  The August 19, 2011, utilization

review findings of Forte` reflects, in pertinent part:

On August 16, 2011, Forte` was asked to perform a clinical review
of medical treatment on Spencer Tapp which was proposed and/or
provided by Arkansas Speciality Orthopaedics, David Collins, MD. 
The following is a report of Forte`’s utilization review findings.

Date Request Received: August 16, 2011
Date Completed Medical Received: August 18, 2011.

*           *          *

Description of Alleged Injury: clmt was climbing a ladder that
slipped causing him to fall injuring his shoulder
Forte` Recommendation: NON-AUTHORIZATION of
outpatient CT upper extremity without dye to the bilateral
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shoulders. 

Reason for Difference: It is the opinion of the reviewing physician
that, “The claimant is a 40 - year old Service Technician who was
climbing a ladder and slipped, causing him to fall and injured his left
shoulder in 04/2010.  The claimant has undergone an arthroscopy
and SLAP repair in 06/2010, and an arthroscopy and debridement
with MUA on 11/29/2010 which was followed by 12 sessions of
physical therapy.  The claimant was seen by Dr. Tucker on
07/12/2011 with left shoulder pain, PROM flexion: 140 degrees and
abduction 132 degrees.  On 08/12/2011 Dr. Collins noted some
nighttime pain, satisfactory motion although not full, known
osteoarthritis and the claimant is working full time with some
occasional discomfort.  This request is for a CT scan of both
shoulders to determine the extent of the osteoarthritis of the
glenohumeral joint as well as any normal versus abnormal
morphology. (RX #1, p. 2).

The August 19, 2011, Forte` utilization report reflects that it was prepared by Dr. Martha

Walkup, DO, Family Practice/Occupational Medicine.  

In correspondence of October 17, 2011, the claimant was informed by respondents that his

left shoulder injury had been accepted as compensable and the “no medical treatment has been

denied in regards to the left shoulder”.  The correspondence further noted that the impairment

rating was being paid. (RX #1, p. 6). 

The claimant was again seen by Dr. Collins on February 10, 2012, relative to his

compensable left shoulder injury.  The office note relative to the afore visit reflects in pertinent

part:

History of Present Illness
He returns in followup of his left shoulder.  He has know
glenohumeral osteoarthritis.  I last saw him in August.  He is
subjectively worse.  He continues his present occupation. 
Conservative measures including stretching, topical agents, ice and
heat, anti-inflammatory medication and sortiscosteroid injection
have not proven to be consistently helpful.  He is not enthusiastic
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about changing his occupation at the present time. 

Physical Examination
Cervical spine examination is normal.  Right shoulder reveals
preservation of motion, power, stability and smoothness.  Left
shoulder reveals global decreased range of motion.  Power
satisfactory.  Articular crepitation not appreciated.  Painful
termination points to his restricted range in all planes. AC joint
nontender.  Biceps intact.  Tendon signs absent neurovascular
intact. 

X-ray Interpretation
3 views of left shoulder were obtained including the loaded view. 
This reveals perhaps slight diminution of the humeral cartilage
space compared to films 6 months ago.  The humeral head is
subluxed posteriorly.  Unable to accurately assess for eccentric
wear and glenoid bi-concavity.  As noted previously his axillary
lateral is nearly impossible to position optimally do [due] to his
body habitus and disease process.  He did not receive authorization
for his CT scan. 

Assessment
Progressively increasing glenohumeral osteoarthritis with concern
for loss of glenoid bone. 

Plan
It is essential that his glenoid be imaged as accurately as possible to
ascertain the extent of wear and the glenohumeral relationship.  In
that regard I recommend bilateral CT scan of the glenohumeral
joint with 3-D and surface reconstruction.  This will provide his
natural degree of glenoid retroversion and allow comparison of his
asymptomatic right shoulder with  respect to glenohumeral arthritis
on the left. It will permit prognostication with respect to the timing
of implant arthroplasty which he will definitively require at some
point.  He is so advised and he’ll be followed accordingly. 
Continue present occupation status. (CX #1, p.43).

The evidence discloses that respondents again forwarded the February 10, 2012,

recommendation of Dr. Collins to Forte` for utilization review.  The February 17, 2012, utilization

review report from the February 14, 2012, request reflects, in pertinent part:
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Forte` Recommendation: NON-AUTHORIZATION of out
patient CT of the upper extremity (UT) without dye to the bilateral
shoulders, bilateral shoulder CT per protocol with 3D and surface
reconstruction as it related to the bilateral shoulders.  (RX #1, p. 7).

The February 17, 2012, report noted that the request was previously denied.  The author of the

February 17, 2012, report is reflected as Dr. David K. Mckenas, M.D., who is Board Certified in

Occupational Medicine, Aerospace Medicine, and American Board of Independent Medical

Examiners.  (RX #1, p. 8). 

In correspondence of March 16, 2012, to the Arkansas Workers’ Compensation

Commission and to Dr. David N. Collins, respondents maintained that the additional treatment in

the form of the CT scan order by Dr. Collins had not been denied, only that the pre-certification

had not been authorized. (RX #1, p. 10-11).

Finally, in correspondence of March 26, 2012, Dr. Collins relayed, regarding the claimant:

This patient is under my care for his left shoulder.  Bilateral
shoulder CT per protocol with 3-D and surface reconstruction was
denied.  The purpose of the examination are clearly stated in office
note dated February 10, 2012.

I propose to discharge the patient from my care at this time because
I am unable to accurately ascertain morphological characteristics of
his native and pathological glenoid.  He may seek further care at a
facility of his choice with the physician of his choosing.  In
proximity to my office and the patient is a University of Arkansas
for Medical Sciences which is probably his next best option.  Our
office can provide any records which may facilitate his care. (CX
#1, p. 46).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 22, 2010, the employment relationship existed during which time the

claimant earned wages sufficient to entitle him to weekly compensation benefits of

$562.00/$422.00, for temporary total/permanent partial disability.

3. On April 22, 2010, the claimant sustained an injury to his left shoulder arising out 

of and in the course of his employment.

4. The bilateral CT scan of the glenohumeral joint with 3-D and surface

reconstruction,

recommended by Dr. David N. Collins, the claimant’s treating physician, is reasonably necessary

medical treatment in connection with the treatment of the claimant’s April 22, 2010, compensable

injury, pursuant to Ark. Code Ann. §11-9-508 (a).

5. The respondents shall pay all reasonably hospital and medical expenses arising 

out of the claimant’s April 22, 2010, compensable left shoulder injury.

6. The respondents have controverted the claimant’s entitlement to medical 

treatment as recommended by his treating physician, Dr. David N. Collins, to include the bilateral

CT Scan of the glenohumeral joint with 3-D and surface reconstruction. 

CONCLUSIONS

The compensability of the claimant’s April 22, 2010, left shoulder injury is not disputed. 

The claimant maintains that the respondents have controverted his entitlement to additional

medical treatment as recommended by his treating physician, Dr. David N. Collins.  Respondents

maintain that they have accepted the claimant’s April 22, 2010, left shoulder injury as
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compensable and have all appropriate benefits.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision. 

Additional Medical Treatment

As noted above, the compensability of the claimant’s April 22, 2010, left shoulder injury is

not disputed.  There is no evidence in the record to reflect that the claimant experienced

difficulties or physical limitations with respect to his to upper extremities, left or right, prior to the

April 22, 2010, work-related accidental injury. 

The evidence discloses that the claimant underwent two (2) surgical procedures under the

care of Dr. James C. Tucker, a orthopedic surgeon, in the treatment of his compensable left

shoulder injury.  The claimant was subsequently referred to Dr. David N. Collins by Dr. Tucker

for evaluation of a possible shoulder replacement.  On two (2) separate occasions Dr. Collins has

recommended a specific diagnostic procedure in the treatment of the claimant’s compensable

injury.  The procedure has not been authorized by the pre-certification utilization review entity

utilized by respondent pursuant to Rule 30.

The issue of pre-certification verus reasonably necessary medical treatment has been

previously addressed by the Arkansas Workers’ Compensation Commission.  Taylor v. City of

Little Rock, 2004 AWCC 51.  In the afore, the Commission relayed:

The respondents contended during the pre-hearing conference that
the claimant’s knee replacement was not “pre-authorized” pursuant
to Commission Rule 30.  Rule 30 is a comprehensive measure with
extensive provisions regarding proper procedures for payment of
medical costs.  Cyphers v. United Parcel Service, 68 Ark. App. 62,
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3 S.W.3d 698 (1999), citing Burlington Indus. v. Pickett, 336 Ark.
515, 988 S.W.2d 3 (1999).  Rule 30 does not apply to a
determination of whether a particular medical service is reasonably
necessary, but simply states the respondents’ duty to review
itemized bills prior to payment for services. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  In the instant claim, the claimant sustained a

compensable injury to his left shoulder on April 22, 2010.  

What constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  The

claimant has the burden of proving that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury. Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983).  

In the present claim, Dr. Collins is the claimant’s authorized treating physician in

connection with the April 22, 2010, compensable left shoulder injury.  In his office notes

regarding the claimant’s compensable injury, Dr. Collins set forth the reasonableness and necessity

for the recommended diagnostic studies.  The evidence preponderates that the diagnostic studies

recommended by Dr. Collins is reasonably necessary in connection with the treatment of the

claimant’s April 22, 2010, compensable left shoulder injury.  The respondents have controverted
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the claimant’s entitlement to the reasonably necessary medical treatment as recommended by Dr.

Collins.   

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses arising out of and in connection with the treatment

of the claimant’s April 22, 2010, compensable left shoulder injury, to include the diagnostic

studies as recommended by Dr. David N. Collins, pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney on controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

 This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-

809,

until paid.

IT IS SO ORDERED.

 ____________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE 


