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ISSUES

This case was the subject of a previous hearing on the issue of employment

services with Opinions issued August 3, 2010, by this Administrative Law Judge,

affirmed and adopted on April 11, 2011, by the Full Commission and remanded

January 18, 2012, by the Court of Appeals.

The Full Commission entered a second Opinion on July 16, 2012, remanding

this case to the Administrative Law Judge.

On July 26, August 13, and August 15, 2012, the claimant filed Motions for

a second hearing and to present additional evidence to which the respondents

objected on August 2 and August 17, 2012.

Pursuant to Ark. Code Ann. §11-9-704(b)(7),

The Full Commission may remand to . . . the . . . Administrative Law
Judge any case before the Full Commission for the purpose of taking
additional evidence.  The evidence shall be delivered to the Full
Commission and shall be taken into consideration before rendering
any decision or award in the case.
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As I interpret this statute, the Commission may remand the case to an

Administrative Law Judge when newly discovered evidence has been timely

submitted.  But the purpose of a remand is not to give either side a “second bite at

the apple,” Roberts-McNutt, Inc. v. Williams, 15 Ark. App. 240, 691 S.W.2d 887

(1985), aff’d, 288 Ark. 587, 708 S.W.2d 87 (Ark. 1986).  Accordingly, I find the

claimant is not entitled to submit additional evidence that could have been

presented at the first hearing, and the claimant is not entitled to a second hearing

on the same issues.

This case involves a manager who worked in a bank which leased space in

a multi-storied office building.  The claimant left the parking area on her way to work

and entered a common area of the office building when she fell and broke her wrist.

The claimant’s surgery and time off from work was paid by the carrier before the

claim was controverted.  The claimant returned to work but was fired for a violation

of company policy.  She then drew unemployment benefits.

The claimant testified at length about her job duties which she said began

whenever she pinned on her name tag.  I find this “umbrella coverage” argument,

coupled with the violation of company policy, tarnishes the claimant’s credibility.

And, the claimant’s testimony, that she was merely entering the building at the time

of the accident, was not disputed by the respondent employer.  However, the

claimant also testified she was required to follow safety checks around the building

prior to entering even though she was not a part of the two-person team that

opened the bank.  This testimony was disputed by the respondent employer, and

is the reason the claimant wishes to submit additional evidence.

Injuries sustained while going to or returning from the claimant’s place of

employment are generally not compensable under the “going and coming” rule.

Woodard v. White Spot Cafe, 30 Ark. App. 221, 785 S.W.2d 54 (1990).  The
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rationale behind the rule is that the respondent employers are not responsible for

accidents that happen when the employee is not within the course of her

employment.  Brooks v. Wage, 242 Ark. 486, 414 S.W.2d 100 (1967).  In the past,

the Court recognized a “premises exception” to the coming and going rule.  Even

though an employee is not engaged in her job duties, the injury is within the course

of her employment if it occurs on the respondent employer’s premises or on nearby

property either under the respondent employer’s control or so situated as to be

regarded as actually or constructively a part of the respondent employer’s premises,

Johnson v. Clark, 230 Ark. 275, 322 S.W.2d 72 (1959).  The State Legislature

abolished the premises exception with Act 796 of 1993, Hightower v. Newark Public

School System, 57 Ark. App. 3, 943 S.W.2d 608 (1997).  In Hightower, supra,  the

claimant slipped and fell on ice in the parking lot on her way to her classroom.

The legislature admonished the Courts to construe the Act strictly,  Ark.

Code Ann. §11-9-704(c)(3).  Act 796 of 1993 requires the claimant to be performing

employment services at the time of the injury.  To be compensable, the employee

must be carrying out the respondent employer’s purpose or advancing the

respondent employer’s interest directly or indirectly, Pifer v. Single Source

Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002).  The Court has admonished the

Commission to focus their review of the case on the activity the claimant was

performing at the time of the accident,  George Hill v. L D A Leasing, Inc., 2010 Ark.

App. 271 (2010), Texarkana School District v. Conner, 373 Ark. 372, 284 S.W.3d

57 (2008), Smith v. City of Fort Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004).

I find that at the time of her injury, the claimant in the case at bar was not

performing any employment services or advancing the respondent employer’s

interest directly or indirectly.  She was merely walking from the parking area to the
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building where she would pass through a common area before reaching the

respondent-employer’s place of business.

Assuming arguendo that the claimant is a credible witness and assuming

arguendo that her job duties began before she ever stepped foot in the office, I still

find that she was not performing employment services at the time of her injury.

Specifically, I find the claimant was not performing a safety check (either for

her personal safety or for the bank’s security) at the time of the accident.  She was

not injured while checking the building for signs of tampering, maintenance

problems, or strangers lurking about.  She was not injured while parking her car,

using her key card, or pinning on her name tag.  She was not supervising other

employees at the time of the accident, CV’s Family Foods v. Caverly, 2009 Ark.

App. 114 (2009).  She was not injured opening a locked entrance, while she was

on call, Texarkana v. Conner, 373 Ark. 372 (2008).  Nor was she injured organizing

work plans while in route, Witt v. Allen & Sons, Inc., CA08-1302, (Ark. App. 9-2-09).

The accident did not happen on the respondent employer’s premises while walking

to a clock-in station, Caffey v. Sanyo Manufacturing Corp., 85 Ark. App. 342, 154

S.W.3d 274 (2004).  She was not injured checking on the alarm, Shults v. Pulaski

County Special School District, 63 Ark. App. 171, 976 S.W.2d 399 (1998).  The

claimant was not part of the opening team and the respondent employer had no

control over the common areas of the building where the claimant fell.  At the time

of the injury, she was merely walking from the parking area to her place of

employment, just like the fact situation in Hightower, supra, and Janice Parker v.

Comcast Cable Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007), which was

determined to be non-compensable.  No employment services were expected from

the claimant in the common area where the accident happened, Foster v. Express

Personnel Services, 93 Ark. App. 496, 222 S.W.3d 218 (2006). 
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1. The  Arkansas  Workers’ Compensation Commission has
jurisdiction of this claim in  which  the employee-employer-
carrier relationship existed on May 6, 2009, at which time the
claimant was earning sufficient wages to be entitled to a
compensation rate of $550.00/$413.00.  Medical expenses
and temporary total disability benefits were paid before this
claim was controverted.  The claimant drew unemployment
benefits totaling $5,016.00.  Some expenses have been paid
by the claimant’s group carrier, Aetna.  The claimant’s
employment was terminated on June 15, 2009.

2. The claimant has failed to prove a compensable injury by a
preponderance of the credible evidence of record.  At the time
of her accident, entering the building, the claimant was not
performing employment services, directly or indirectly.

3. At the time of her accident, the claimant was in a common area
not under the control of her employer, and was simply going to
work.  She was therefore not within the course of employment.
This claim is barred by the going and coming rule.

4. I find the claimant was not a credible witness based on her
violation of company policy and termination.  Assuming
arguendo, the claimant is a credible witness, her description
of the accident was not disputed by her employer and is not in
issue.

5. I find the claimant did not prove her job duties included a
security check of the building by a preponderance of the
evidence of record.  The claimant’s testimony was contradicted
by her employer so the evidence is in equipoise on this issue.
Assuming arguendo the claimant’s job description was
accurate, she was not performing these security checks at the
time of the accident.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


