
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   F611133

DYAN TRIPLETT, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION, 
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS,
INSURANCE CARRIER RESPONDENT

OPINION FILED JUNE 6, 2012 

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 31, 2012, at
Little Rock, Pulaski County, Arkansas. 

Claimant represented by Mr. Robert B. Buckalew, Attorney at Law, Little Rock,
Arkansas, and Ms. Cynthia Estes, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Terry Don Lucy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional permanent partial disability benefits, rehabilitation, and attorney’s fees.

At issue is the clamant’s loss of earning capacity pursuant to Ark. Code Ann.

§11-9-522.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to the employee-employer-carrier relationship on

September 26, 2006, at which time the claimant sustained a compensable injury to

the body as a whole at a compensation rate of $203.00/$152.00.  Medical

expenses, temporary total disability benefits, and a 9% impairment rating have been

paid.
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The claimant contends she has sustained wage-loss in excess of the

impairment rating.  The claimant is willing to undergo a rehabilitation evaluation at

the respondents’ expense.

The respondents contend all appropriate benefits have been paid.

The claimant was the only witness to testify at the hearing.

The claimant, age 46 (D.O.B. September 21, 1965), has a 12th grade

education and work history in the clerical field.  She injured her neck at work in

2006 moving filing cabinets.  Ultimately surgery was performed and she received

a 6% rating from Dr. Rosenzweig and a 9% rating from Dr. Shahim which

respondents accepted.  The claimant anticipates follow-up medical care to monitor

the hardware implanted in her neck.  The claimant is unable to return to work and

receives Social Security Disability benefits ($1,068.00/month).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case by case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the worker’s future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson,  2011  Ark.  App.  219,        S.W.3d       (2011).  The award of
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wage-loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).

Considering the parties’ stipulations and the claimant’s testimony, I make the

following findings of fact:

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 26, 2006, at which time the claimant
sustained a compensable injury to the body as a whole at a
compensation rate of $203.00/$152.00.  Medical expenses,
temporary total disability benefits, and a 9% impairment rating
have been paid.

2. The claimant has proven, by a preponderance of the evidence
of record, that she is entitled to wage loss equivalent to 20%
in addition to the 9% impairment rating for a total of 29% to the
body as a whole

3. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Ms. Celia Jamison’s, fees and
expenses within thirty days of receipt of the bill.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


