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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 19, 2012.  A Pre-

hearing Order was entered in this case on May 21, 2012.  The Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

January 13, 2009, when the claimant sustained a compensable back

injury.

3. The claimant earned an average weekly wage of $774.19, resulting

in an applicable temporary total disability rate of $516.00 and

permanent partial disability rate of $387.00.

4. This claim was the subject of a prior hearing held on August 10, 2011,

resulting in a final Opinion dated November 8, 2011, from which no

appeal was taken.  

By agreement of the parties, the issues to be determined are, as follows:

1. Claimant’s entitlement to a five percent (5%) impairment rating

assigned by Dr. Ackerman.

2. Whether a prescription for Alprazolam (i.e. Xanax) is reasonable or

necessary and related for claimant’s compensable injury of January

13, 2009.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one-volume transcript of the June 19, 2012, hearing

a one-volume transcript of the August 10, 2011, hearing with exhibits, and all

documentary evidence including Commission Exhibit No. 1 (Pre-hearing Order);

and Claimant’s Exhibit No. 1 (Medical records with index); Claimant’s Exhibit No.



Tidwell - G002235 - 3 -

2 (Packet of Non-medical records-Bills);and Respondents’ Exhibit No. 1 (Medical

Records).

FACTUAL BACKGROUND

Thomas Tidwell is 58 years of age.  He is approximately six feet, five inches

tall and weighs approximately 350 pounds.  He has been married thirty-five years

and has three grown children.  He completed the twelfth grade.  He has worked for

Jefferson County since October 6, 1992.  He originally worked for the Road

Department as a welder and a fitter and worked on heavy equipment.  He became

the Sanitation Director in 1997.  A year later, he became the Building

Superintendent at the courthouse and 17 county buildings and three parks.  He also

took on the new tire recycling program.   As Building Superintendent, he runs a

crew of six who perform all of the mechanical work and HVAC, remodeling, heating,

and lights.  At the tire facility, he is the site coordinator.  He explained that his office

is at the courthouse but he also works at the tire facility and the maintenance shop.

He testified that he had previously injured his back in a work-related accident in the

ice storm during the winter of 2000/2001.  He slipped and fell on his back.  He went

to therapy and was treated with a TENS unit and heat.  He recovered from that

injury.

On January 13, 2009, he was unloading a generator with one of the

maintenance employees.  He explained that he twisted, bent down in an awkward

position, and his back popped followed by a sharp pain down his legs.  The other

employee told him that he thought he heard his back pop.   He explained that his
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back continued to get worse and he went to the doctor.  He originally saw Dr. Tracy

Phillips but was also treated by Dr. Brent Sprinkle and Dr. Ackerman.  He explained

that Ackerman gave him an injection that helped him better than any other

treatment.

He has continued to work since the injury, but has let the younger guys use

their backs since he is no longer able to do that work.  He explained that he has

benefitted from the medical treatment provided by Dr. Ackerman.  He is no longer

able to climb tower deer stands or fish for hours at a time.  He explained that he is

not able to sit for extended periods of time and has difficulty riding a long time in a

vehicle or climbing stairs and ladders.

Tidwell testified that since January 13, 2009, the pain in his back has

increased and he has excruciating back pain about 80 percent of the time.  He

explained that it improved during the time he was having the shots and the

medication dulled the pain, but the pain never totally goes away.  He explained that

Dr. Ackerman is currently prescribing him hydrocodone, flexeril, and alprazolam.

He explained that he had taken Xanax  prior to the injury but in lesser amounts and

for a different reason.  He explained that it helps him rest in the evening.

Tidwell testified that he had not had an injection since the last hearing on

August 10, 2011.  He has had increased discomfort and pain.  He explained that he

had been having a rough time during the last three months, even though he has

continued to work approximately 50 hours per week.    
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At the initial hearing, Tidwell testified that he had continued to see Dr.

Ackerman for pain management.  He explained that he had been prescribed

Cyclobenzaprine, a muscle relaxant, Hydrocodone, for pain, and Alprazolam, for an

anxiety disorder.  He explained that he previously took Xanax before January of

2009, but explained that he takes more since he started taking the pain medication.

Tidwell agreed that he takes 180 Hydrocodones, 90 Cycolbenzaprine, and 90

Alprazolam per month.  He explained that no one had complained about his mental

state.  He drives a vehicle but does not operate machinery.  He explained that he

is able to do his job and no one considers him drugged.  He testified that he was not

a drug addict and was slightly offended by the nature of the questions.  He

explained that he expected Ackerman would take him off the medication when his

condition got better.  He testified that he was not aware that Dr. Sprinkle had

recommended discontinuing his medications, but explained that Sprinkle had only

spent five minutes with him during his one examination.  Tidwell testified that he

continues to have excruciating intermittent pain in his lower back and mid-back

which limits him from performing certain tasks, such as lifting. 

Tidwell explained that due to his weight and size, it takes more medicine to

address his condition.  He explained that he has been able to perform his job duties

without complaints or problems.  He testified that the nerve branch block performed

on May 20, 2010, has helped him for a longer period of time than the prior

injections.  He explained that it dulled the pain in the affected area which has

remained better.  He is able to get out and do more and is careful not to abuse his
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back by lifting heavy objects or standing too long.  He can get on his tractor and cut

grass without as much pain unless he overdoes it.  He explained that the injections

which followed the nerve block helped him improve along the way.  He receives the

injections on an as-needed basis.  He testified that he had taken medications from

time to time due to other health issues but that he had been off any pain

medications and muscle relaxants in 2008 and 2009.  

At the June hearing, Tidwell explained that he continues to take the same

medications.  He agreed that he would have continued to take one Xanax per day

because of his pre-existing condition.  He explained that Dr. Sprinkle had only done

a five minute interview with him prior to issuing the zero per cent impairment rating.

Tidwell explained that he had undergone a second Mri IN 2012 which revealed that

he had a bulging disc.  He explained that the pain is now going down his left leg

and causing numbness.  

Medical records reflect that the claimant was initially examined by Dr. Tracy

Phillips on January 13, 2009, with complaints of pulled muscles in his back which

began when he was unloading a generator and felt intense burning and his lumbar

muscle knotted up such that he could hardly get up.  He was given prescriptions

and referred for a physical therapy consult.  He underwent an MRI on April 17,

2009, on his lumbar spine.  The MRI revealed that he had “Asymmetric transitional

lumbosacral anatomy for which sacralization of the rightward transverse process

of L5 is favored. . ..”  He was referred to Dr. Ackerman for pain management.  He

was examined by Dr. Ackerman on April 28, 2009.  Ackerman noted that:



Tidwell - G002235 - 7 -

It is my medical opinion that the sacralization of the transverse
process caused him disruption of his facet joint.  He reiterated that his
injury was caused by a twisting lifting motion.  With an immobile
transverse process and twisting of the facet joint during his injury, it
is my medical opinion that he sustained an injury to the facet joint. 

Ackerman prescribed a facet joint injection and prescription medications.  He noted

that his prognosis was good and that he anticipated that one injection should

alleviate his pain.  On June 1, 2009, Tidwell returned to Ackerman for follow-up with

complaints of returning pain after three weeks of complete pain relief with the facet

injection.  He recommended a second injection and continued prescription

medications.  On June 4, 2009, he was given the second facet injection.  On June

30, 2009, Ackerman noted that Tidwell might need a repeat injection, but was doing

well.  He anticipated that he would need medications for another 2-3 months and

expected him to reach MMI in 4-6 weeks.  On July 27, 2009, Tidwell returned for a

follow-up evaluation.  He reported that his pain level was improving and that he was

working full time.  On August 31, 2009, Tidwell underwent right sided L3/4, L4/5,

and L5/S1 therapeutic medial branch nerve blocks.  On September 28, 2009,

Tidwell returned with complaints of pain in the lumbar spine.  He reported

intermittent moderate pain which is worsened by sitting and climbing stairs.  He

reported that physical therapy and a TENS unit helped.  On October 22, 2009,

Tidwell underwent facet joint injection therapy which resolved his pain.  

On November 17, 2009, Tidwell underwent an independent medical

evaluation by Dr. Brent Sprinkle.  Sprinkle noted that Tidwell had lumbar

degenerative disc disease which was pre-existing to his work injury.  He stated “I
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think it is reasonable that his work injury aggravated his degenerative disc disease

and potentially could have aggravated his facet joints. “ Sprinkle noted that Tidwell

had responded favorably to injections, but that his degenerative disc disease and

his lack of abdominal muscle control as a result of his prior colon surgery destined

him to have chronic facet joint pain. He recommended a functional capacity

evaluation and did not recommend surgery or continuing the Vicodin, Xanax, and

Flexeril.  Sprinkle observed that Tidwell continued to work in a light to medium

capacity and would not be able to endure repetitive heavy lifting without risk of

repeat injuries.  The only treatment options he considered reasonable were facet

radiofrequency ablation which might provide temporary relief of his back pain and

oral anti-inflammatory medication which could help his facet mediated pain.

Sprinkle did not assign an impairment rating finding that his studies were more

consistent with an aggravation of a pre-existing condition.  He noted that his

findings were stated within a reasonable degree of medical certainty.

On November 9, 2009, Tidwell returned for treatment by Dr. Ackerman.  He

noted that Tidwell had seen Dr. Sprinkle who had mentioned burning of his nerves

or a nonsteroidal anti-inflammatory medication.  Ackerman opined that Tidwell was

doing well with his medications and did not need burning of his nerves or the

nonsteroidal drug since his pain was neuropathic. He was continued on his

medications as prescribed.   On December 3, 2009, Dr. Sprinkle entered a chart

note that Tidwell had reached maximum medical improvement with the exception

if he were to be considered for radiofrequency ablation which would ultimately take
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six to eight weeks or oral anti-inflammatory medication which would take one visit.

On December 17, 2009, Tidwell returned to Dr. Ackerman with reports of pain in the

lumbar spine with radiation of pain in both lower extremities.  It was noted that

Tidwell was not working.  On January 12, 2010, Tidwell returned for follow-up

evaluation with similar complaints.  Ackerman noted that Tidwell related that he had

been advised to have a facet rhizotomy.  Ackerman noted that as an American

Board of Medical Specialties certified in pain medicine as well as a fellowship-

trained pain physician, it was his medical opinion that a facet rhizotomy is not

medically necessary and that further injection therapy is not medically necessary.

He was advised to continue his medications as prescribed and began walking with

his wife for exercise in the evening.  On May 20, 2010, Tidwell underwent bilateral

medial branch nerve blocks at L3/4, L4/5, and L5/S1.  On June 10, 2010, Tidwell

returned to Ackerman.  He noted that “It is my medical opinion that the patient has

sufficient pathology to warrant continuation of scheduled drugs.”  Ackerman noted

that Tidwell does well with facet injection therapy.  He noted that Tidwell was

suffering from a recurrence of pain and was not at maximum medical improvement.

He recommended a facet chemical neurolysis and continued prescriptions.   On

July 8, 2010, Ackerman notes that Tidwell has had significant pain relief following

his facet chemical neurolysis.  On September 28, 2010, Tidwell was continued on

his medications by Ackerman.  On October 26, 2010, Ackerman performed left-

sided medial branch nerve blocks at L3/4, L4/5, and L5/S1.  On December 22,

2010, Ackerman notes that Tidwell had just been released from the hospital.
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Tidwell was continued on his medications.  On March 17, 2011, Ackerman reports

that Tidwell is working and has lost 20 pounds in a weight loss program.  He noted

that continued scheduled drugs was warranted and ordered his medications refilled

as previously prescribed.

On May 19, 2011, Dr. Ackerman determined that the claimant had reached

maximum medical improvement and recommended an impairment rating to the body

as a whole of 5% using the 4th Edition of the AMA Guidelines.  Tidwell underwent

a lumbar facet injection on September 22, 2011.  On January 19, 2012, Dr.

Ackerman noted again that the claimant had an impairment rating of 5%.  On

February 7, 2012, the claimant underwent an epidural steroid injection.  On April 20,

2012, the claimant underwent an MRI which concluded that there had been no

significant change from the prior examination of April 7, 2009.

DISCUSSION

The claimant contends that he sustained a compensable back injury caused

by a specific incident on or about January 13, 2009.  The claimant contends he is

entitled to the 5% impairment rating assigned by Dr. William Ackerman.  Claimant

contends this rating is in accordance with the AMA Guide’s, 5th Edition, table 64,

which provides for a 5% rating for a non-operative back condition. Claimant

additionally contends he was placed at maximum medical improvement on May 19,

2011. 

The respondents contend the claimant does not have any permanent partial

disability.  He was released with no permanent partial disability by Dr. Brent
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Sprinkle.  The major cause of any permanent partial disability is not the incident of

January 13, 2009.  Dr. Ackerman has consistently stated that the claimant has a

sprain/strain injury.  Sprains and strains resolve and are not permanent conditions.

The respondents contend that the claimant’s permanent partial disability rating is

based on a range of motion and pain, which are prohibited as a basis for permanent

partial disability by law.  The respondents further contend that the claimant was

taking Xanax before the injury occurred, and he used it to treat depression, which

is not related to the work injury.

Impairment Rating and Xanax

The respondents have accepted the January 13, 2009, back injury as

compensable and paid medical expenses.  Respondents rely on the medical

records of Dr. Brent Sprinkle and MRI reports which they contend conclude that

Tidwell suffered a lumbar strain in January of 2009 for which he was treated

conservatively with physical therapy, injections, and pain medications.  From his

evaluation, Dr. Sprinkle opined that the claimant sustained 0% permanent partial

impairment and has reached maximum medical improvement. 

On the other hand, the claimant relies on the medical records of Dr.

Ackerman to support the assignment of a 5% permanent impairment rating and that

his claim that the recommended medical treatment, including the continuation of

xanax and other prescriptions, is reasonable and necessary medical treatment and

related to the work-related injury in January of 2009.
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“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted

the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of

permanent physical impairment.  He must show that any permanent physical

impairment is supported by objective and measurable physical or mental findings,

Ark. Code Ann. § 11-9-704(c)(1)(B).  He must also show that the degree or

percentage of permanent physical impairment is calculated in a manner that

conforms to the Guides.  The claimant must also show that the compensable injury

or injuries was the “major cause” of the specific degree or percentage of permanent

physical impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major
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cause” is defined as more than 50% of the cause, Ark. Code Ann. § 11-9-

102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an

administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not

required to establish each and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is

that the medical evidence of the injury and impairment be supported by objective
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findings, Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e.

findings that cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244

S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.
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What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for

treatment.  Rather, what is disputed is whether the recommended treatment is

reasonable and necessary in relation to the compensable injury given the fact that

he also suffers from degenerative conditions in his back.  This is not a case where

the claimant must establish that the compensable injury was the “major cause” of

the need for the medical treatment in order to establish his right to additional

medical benefits and temporary total disability.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must

take the claimant as they found him and the proper determination is whether there

is sufficient evidence to establish that the compensable injury was a factor in the
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need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the medical records of Dr. Ackerman support the

conclusion that the claimant has been in need of further treatment for the injury to
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his back in January of 2009.  This medical evidence is further substantiated by the

testimony of the claimant.  The claimant testified that although he had an earlier

back injury, he had returned to work and had no problems with his back until he fell

at work while lifting a generator in January of 2009.   In addition, the records

support that the claimant has increased his dosage of xanax as a result of the work-

related injury.  Finally Dr. Ackerman, the claimant’s treating physician, has

recommended that the claimant be assigned an impairment rating of 5% to the body

as a whole using the 4th Edition of the AMA Guidelines. 

Based on the clear weight of the medical evidence in this case from

claimant’s treating physician, I find that the continued treatment by Dr. Ackerman,

including the prescription of Xanax, is reasonable and necessary and related to the

compensable injury.  I further find that the claimant has proven that he is entitled

to an impairment rating of 5% to the body as a whole.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

January 13, 2009, when the claimant sustained a compensable back

injury.

3. The claimant received a change of physician to Dr. William Ackerman

on April 30, 2010.
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4. Claimant has proven by a preponderance of the evidence that he is

entitled to a five percent (5%) impairment rating assigned by Dr.

Ackerman.

5. Claimant has proven by a preponderance of the evidence that the

prescription for Alprazolam (i.e. Xanax) is reasonable and necessary

and related for claimant’s compensable injury of January 13, 2009.

6. Claimant is entitled to the maximum attorney’s fee on the wage loss

disability benefits awarded herein, one-half to be paid by the

respondents and one-half to be withheld from the claimant’s award of

benefits. 

AWARD

The respondents are hereby directed and ordered to pay the medical  and

indemnity benefits, including attorneys fees,  in accordance with the findings of fact

and conclusions of law set forth herein.  All accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First State Bank of Newport,

49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

_____________________________
BARBARA WEBB


