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LIBERTY INSURANCE CORPORATION,
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Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE GREGORY R. GILES, Attorney

at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE BRIAN H. RATCLIFF,

Attorney at Law, El Dorado, Arkansas.

STATEMENT OF THE CASE

On September 20, 2012, the above captioned claim came on for a

hearing in Hope, Arkansas.  A prehearing conference was conducted in this

matter on June 21, 2012, and a Prehearing Order was entered on June 22,

2012.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the September 20, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including June 2, 2011.

3) The claimant’s average weekly wage of $736.40 per week would

entitle him to compensation rates of $575.00 per week for

temporary total disability and $431.00 per week for permanent

partial disability.

4) The claimant was paid short-term disability benefits during the

time frame that he seeks payment of temporary total disability at

the rate of $200.00 per week, and was paid $3,715.72 in total for

short-term disability benefits for which the respondents would be

entitled to an offset should compensability be overcome.

5) Respondents have controverted this claim in its entirety.

6) All issues not outlined herein are reserved. 

At the full hearing, the parties agreed the following issues:

1) Whether the claimant sustained compensable bilateral carpal

tunnel injuries to his upper extremities. 

2) If compensability is overcome, whether the claimant is entitled to

temporary total disability benefits from June 2, 2011, through

August 28, 2011.

3) Permanent partial disability benefits.

4) Attorney’s fees.

At the full hearing the claimant contended he sustained bilateral carpal

tunnel injuries as a result of the rapid, repetitive use of his work related

activities which developed over time and caused him to miss work as of

June 2, 2011.  The claimant contends he should be awarded temporary total

disability benefits from June 2, 2011, through August 28, 2011.  Claimant
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contends he should be awarded permanent partial disability benefits.

Claimant contends he has had surgery on each hand and should be awarded

at least a 9% impairment rating to the right hand and a 5% impairment rating

to the left hand.  Claimant contends respondents should be ordered to pay

attorney’s fees as provided by law, including attorney’s fees on the total

amount of any temporary total disability benefits which are awarded in spite

of any offset which respondents may be entitled associated with the payment

of short-term disability benefits.

Respondents contended at the full hearing that the claimant did not

sustain a compensable injury.  Claimant is not entitled to temporary total

disability benefits or permanent partial disability benefits.  Respondents

contend claimant’s attorney is not entitled to an attorney’s fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
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reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained compensable injuries to either upper

extremities in the form of carpal tunnel syndrome.

4) Since the claimant has failed to prove compensability, the other

issues outlined herein are rendered moot.

DISCUSSION

The claimant, age 44, testified that he began working for the respondent

employer in May of 1999 as a “grinder.”  The claimant testified he worked as

a “grinder” from May of 1999 until sometime in 2004 or 2005.  The claimant

testified his duties as a “grinder” involved working with grinding equipment

which created significant vibrations when operating.  The claimant testified as

follows regarding his work with grinders:

Q Is this like a hand-held piece of equipment?

A Yes, sir.

Q Is it hanging out of a wall?

A It’s hooked up to an air hose.  It kind of makes an L.  You

have one hand on one side and the other hand on the other hand,

and you’ve kind of got a trigger right where your thumb is, and

you hold the trigger down but it’s run by air.

Q Okay.  Was this a piece of equipment that you could hold

on with one hand or did it require two?

A You need both hands to control it good.

Q As a grinder during the years that you worked as a grinder,
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was this an eight hour a day job?

A Yes, sir.

Q Would you customarily get a fifteen minute break in the

early part of the day and a fifteen minute break in the afternoon?

A Yes, sir.  W e got a ten minute break at 9:00 or . . . . 

According to what shift you worked.  You get two ten minute

breaks and a thirty minute break.

Q Okay.  You get a lunch?

A Yes, sir.  That thirty minute was your lunch.

Q Okay.  During the time that you worked as a grinder, other

than that break time, were you doing anything else other than

grinding?

A No, sir.

Q Can you describe what kind of vibration or torque this

piece of equipment had?

A W e had two different grinders.  The one called the horn

grinder had quite a bit of torque on it.  It had a round, about a

three to four inch wheel on it, and it was about twelve inches

long, and it hooked up to air, too.  You held it probably eight

inches down with one hand, and then you had the other hand

back here at the other end where the air hose hooked up at and

then that’s where the trigger was.

Q Are you right handed or left handed?

A Right handed.

Q So your trigger finger, would that be your right hand on it?

A Yes, sir.

Q So you have your right hand on the trigger and the other
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hand holding onto it?

A Yes, sir.  To hold  it where it would be where you needed

to have it to kind of help you keep control of it.  (T. pp. 13-14,

lines 4-25 & 1-24)

The claimant testified that in approximately November of 2004, he

continued to work for the respondent employer but instead of being a “grinder”

he began working in the “622 work cell area.”  The claimant testified the “622

work cell area” consisted of a rotation of duties.  The claimant testified that as

part of the rotation, he was still required to do some grinding approximately

two hours a day every other day.  (T. p. 16, lines 15-21)  The claimant testified

as follows regarding some of the rotating duties he was required to do in the

“622 work cell area”:

Q And then in November of 2004, when you went to that 622

work cell job, that was the job that you had when you filed your

workers’ comp case, correct?

A Yes, sir.

Q All right.  I want to make sure I kind of have this right.  You

go and pick up a piece of metal from this stack and take that

metal over to an engraver, is that right?

A Yes, sir.

Q You set it down and you write on it with a Magic Marker, is

that right?

A Yes, sir.

Q And then you punch a little program into a computer to tell

what sort of engraving, there’s four types of stamps that have to
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go on there, is that right?

A Yes, sir.

Q And you step back and let the computer do the engraving,

correct?

A Yes, sir.

Q And then after that, I think you go to a burn table, is that

correct?

A Yes, sir.

Q And, again, you punch on a computer screen what the part

is supposed to be, and the machine then burns or bends that part

into the right part, is that right?

A It burns it.

Q It burns it, it doesn’t bend it?

A No, sir.

Q Okay.  And then that’s when you go to the roller after that,

and you roll out the part as you described to Mr. Giles, am I

getting that right?

A After we take it off the burn table, we’ve got to take it over

there and grind what we burned to get the slag off of it that the

plasma had left on there.  (T. pp. 47-48, lines 14-25 & 1-24)

The claimant testified the grinding tool he was required to use in the

“622 work cell area” was a smaller version than he had worked with from May

of 1999 through October of 2004.  The claimant testified the grinding he was

required to do approximately two hours per day every other day in the “622

work cell area” only required the use of one hand instead of two hands.  (T.
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p. 17, lines 7-10)  The claimant testified that sometime around 2009, while

working in the “622 work cell area” he began experiencing numbness in his

fingers and then his forearms began going numb and asleep.  The claimant

testified his problems began in 2009 while performing the “622 work cell area”

work, but he never reported the problems to a supervisor until January of

2011.  (T. p. 50, lines 5-7)  

The claimant testified he first began receiving treatment for his bilateral

upper extremity problems around November of 2010.  The claimant testified

that in November of 2010 he went to Dr. Douglas who performed a nerve

conduction test.  The claimant testified he was then referred to Dr. Thomas

Young, an orthopedic surgeon.  (T. p. 29, lines 1-16)  The nerve conduction

study from Dr. Souayah found at Claimant’s Exhibit 1, page 5, showed the

following impression:  

There is neurophysiological evidence of bilateral and at least

moderate median nerve dysfunction of the wrist consistent with

the diagnosis of bilateral and at least moderate carpal tunnel

syndrome.  The reduction of the conduction velocity of the right

sensory ulnar nerve may suggest right sensory ulnar neuropathy.

As stated by Dr. Smolarz in his independent medical evaluation found at page

30 of Claimant’s Exhibit 1, “The nerve conduction studies indicate bilateral

carpal tunnel syndrome and positive Tinel’s was found in both wrists.”  Based

on the claimant’s objective findings of bilateral carpal tunnel syndrome, the

claimant underwent a right carpal tunnel release on June 2, 2011, per Dr.
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Young’s operative report found at Claimant’s Exhibit 1, page 46.  Then, on

July 7, 2011, the claimant underwent a left carpal tunnel release surgery as

indicated by Dr. Young’s operative report found at Claimant’s Exhibit 1, page

54.

The claimant testified that since his last surgery for left carpal tunnel

release he has returned back to work in the same “622 work cell area.”  The

claimant testified he still has some symptoms in his hands when dealing with

vibration at work, but that he is able to work in the “622 work cell area” just

like everybody else and has no restrictions in his work duties.

The claimant contends he sustained compensable bilateral carpal

tunnel injuries to his upper extremities due to his rapid and repetitive work

related activities which developed over time.  The claimant contends he

should be awarded temporary total disability benefits, permanent partial

disability benefits, all associated medical treatment and attorney’s fees.

Respondents contend claimant did not sustain a compensable injury while

working for the respondent employer.  

ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. § 11-9-102(4) (Repl.

2002), provides:

(A) “Compensable injury” means:

(ii)  An injury causing internal or external physical harm to the
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body arising out of and in the course of employment if it is not caused

by a specific incident or is not identifiable by time and place of

occurrence, if the injury is:  (a) Caused by rapid repetitive motion.

Carpal tunnel syndrome is specifically categorized as a compensable

injury falling within this definition[.]

Because carpal tunnel syndrome is a gradual-onset injury, it is not

necessary that the claimant prove his injury was caused by rapid repetitive

motion.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760

(2001), citing Kildown v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d

190 (1998).

A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl.

2002).  “Objective findings” are those findings which cannot come under the

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i) (Repl.

2002).

The employee must prove by a preponderance of the evidence that he

sustained a compensable injury.  Ark. Code Ann. § 11-9-102(4)(E)(ii) (Repl.

2002).  Preponderance of the evidence means the evidence having greater

weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark.

App. 269, 101 S.W .3d 252 (2003).

For injuries fall ing within the definition of compensable injury under Ark.

Code Ann. § 11-9-102(4)(A)(ii) (Repl. 2002), the resultant condition is

compensable only if the alleged compensable injury is the major cause of the
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disability or need for treatment.  See Ark. Code Ann. § 11-9-102(4)(E)(ii)

(Repl. 2002).  “Major cause” means more than fifty percent (50%) of the

cause, and a finding of major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. § 11-9-102(14) (Repl. 2002).

In the case at hand, I find the claimant has failed to prove by a

preponderance of the evidence that he sustained compensable bilateral carpal

tunnel injuries to either upper extremity while in the respondent’s employ.  It

is true the claimant has objective findings of bilateral carpal tunnel syndrome

in both upper extremities, but I cannot find the claimant’s carpal tunnel

syndrome arose out of and in the course of his employment by a

preponderance of the evidence.  

The claimant testified he did grinding type work which caused

considerable vibration in his upper extremities while working for the

respondent employer between May of 1999 and October of 2004.  However,

the claimant testified he had no symptoms of tingling, numbness, or any

problems with his upper extremities while performing the grinding work.  The

claimant went on to testify that in about November of 2004 he switched job

duties.  The claimant’s new job duties in the “622 cell work area” consisted of

much less grinding and vibration type work.  In fact, the claimant testified his

original job duties as a grinder from May 1999 through October 2004 required

him to use both of his hands to operate a grinder.  However, after November
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of 2004 the claimant’s job duties only required a small amount of grinding that

could be done only with one hand.  The claimant testified he primarily used his

right hand for grinding after October of 2004 and then only for a couple of

hours a day every other workday.  The claimant testified he continued to work

from November 2004 through sometime in 2009 before in his new 622 cell job

without experiencing any problems with his upper extremities.  The claimant

testified that sometime in 2009 he began having numbness and tinging in his

upper extremities but did not report any problems to his supervisor until

approximately January of 2011. 

The claimant clearly has objective findings of bilateral carpal tunnel

injuries; however, I cannot find that the claimant has proven by a

preponderance of the evidence that his bilateral carpal tunnel injuries arose

out of and in the course of his employment with Smith Blair, Inc.  Three

doctors were asked to opine about the claimant’s bilateral carpal tunnel

injuries arising out of and in the course of employment.  Dr. Thomas Young,

an orthopedic surgeon, stated, “Historically from an orthopedic standpoint, it

has always been a tough call, as we frequently see people who are involved

in rigorous repetitive work with carpal tunnel syndrome and yet on the other

hand, you will see frequently folks with the same symptoms with a very

different history, who have fairly sedentary jobs who can develop this as well.

So it is difficult to come out with all certainty, and make the determination that
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this was work-related.”  (Cl. Ex. 1, p. 57)  Dr. Greg Smolarz stated in his

January 5, 2011, independent medical evaluation that, “The major cause for

the claimant’s carpal tunnel syndrome is not more than 50% related to his

work activities.”  (Cl. Ex. 1, p. 31A)  Dr. Rodney Caldwell, who was deposed

on August  29, 2012, and whose deposition is found herein as Joint Exhibit

No. 1, testified as follows:

Q “The major cause for the claimant’s carpal tunnel

syndrome is not more than 50 percent related to his work

activities.”  W ould you agree with Doctor Smolarz?

A I don’t have any idea how he came up with the number on

that.

Q You can’t testify here today that the major cause, being

more than 50 percent, of the carpal tunnel syndrome that you’ve

diagnosed is work-related, can you?

A I – I can’t put a number to it, no.  (Jt. Ex. 1, p. 37, lines 9-

17)

After Dr. Caldwell’s above testimony in his deposition on August 29, 2012, he

changed his opinion under redirect examination.  On page 50 of Dr. Caldwell’s

deposition found at Joint Exhibit 1, he changed his testimony as follows:

Q Do you have an opinion, Doctor, taking into consideration

all of the information including Doctor Smolarz’ addendum, as to

the underlying causation of Mr. Thrapp’s carpal tunnel and its

relationship to his employment with Smith Blair?

A I think with evidence-based medicine from the Guides that

it’s more than 50 percent.  (Jt. Ex. 1, p. 50, lines 8-13)

I do note that Dr. Caldwell changed his testimony and stated that the
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claimant’s work was more than 50% of the cause of his bilateral carpal tunnel

injuries; however, due to Dr. Caldwell’s indecisiveness I find that his

deposition testimony should be given little weight.

The facts now before the Commission show that from approximately

1999 through 2004, the claimant was doing significant grinding and vibratory

work for nearly all of an eight hour day.  It is the grinding and vibratory work

that the claimant seemed to relate to the cause of his carpal tunnel injuries.

However, the evidence shows the claimant never had any symptoms of carpal

tunnel syndrome while performing his work duties as a grinder between 1999

and 2004.  It is important to note that when the claimant’s job duties of

grinding and working with vibratory tools decreased, he still had no symptoms

of carpal tunnel injuries between 2004 until in 2008.  The claimant testified

that in 2009 he began having numbness and tingling in his upper extremities.

Dr. Smolarz also stated in his January 5, 2011, report, “The patient is claiming

that repetitive activities such as picking up metal on a continuous, frequent

basis during the day is the cause of his carpal tunnel syndrome.  In my

opinion, that may very well be a small portion that contributes to the overall

carpal tunnel syndrome, but also there’s other factors involved including the

presence of obesity, presence of chronic stiffness in the forearm, his regular

activities that he performs when he’s not at work.”  (Cl. Ex. 1, p. 30)  Dr.

Caldwell in his August 29, 2012, deposition also acknowledged that obesity
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is a risk factor for carpal tunnel syndrome.  

When looking at all the credible evidence now before the Commission,

one cannot overlook the fact that the claimant was performing significant

grinding vibratory work for five years with no symptoms and then significantly

reduced such activities and still had no symptoms for an additional four to five

years.  When looking at all the evidence, I cannot find that the claimant has

met his burden of proof by a preponderance of the evidence that his carpal

tunnel syndrome injuries arose  out of and in the course of his employment.

The claimant has the burden of proof.  The claimant did not prove that his

bilateral carpal tunnel condition arose out of and in the course of his

employment with the respondents.  The claimant did not prove that the

diagnosis of carpal tunnel syndrome was causally related to his work for the

respondents.  In addition, the claimant did not prove by a preponderance of

the evidence that the alleged compensable injury was the major cause of his

disability or need for treatment.  

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied and dismissed.

IT IS SO ORDERED.
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S. DALE DOUTHIT

Administrative Law Judge


