
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G107992

CHARLES L. THORNTON, EMPLOYEE CLAIMANT

CATERPILLAR, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER RESPONDENT

OPINION FILED JULY 10, 2012

Hearing before Administrative Law Judge Barbara Webb on April 11, 2012, in Little
Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Mr. David C. Jones, Attorney at Law, Mayton,
Newkirk & Jones, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 11, 2012, in Little

Rock, Pulaski County, Arkansas, before Administrative Law Judge Barbara Webb.

A Pre-hearing Order was entered in this case on February 7, 2012.  The Pre-

hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

September 12, 2011, when the claimant sustained a compensable

injury.

3. The claimant earned an average weekly wage of $608.00 at the time

of the injury, resulting in an applicable temporary total disability rate

of $405.00 and permanent partial disability rate of $304.00.

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to temporary total disability benefits from

September 16, 2011, until February 2, 2012.

2. If benefits are awarded, a provision to address back child support

payments.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the April 11, 2011 hearing,

consisting of the testimony of Charles Lee Thornton, William Thomas Kingery, Jr.,

Catherine Sue Cordon, and Sherry Lynn Whiteside Black, and all documentary

evidence consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s

Exhibit 1 (Medical Exhibits); Respondents’ Exhibit 1 (Medical Records);

Respondents’ Exhibit No. 2 (Employee Records). 
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FACTUAL BACKGROUND

Charles Thornton is 53 years of age (d.o.b. 11/8/58).  Following high school,

he completed two years of college.  At the time of his injury, Thornton was

employed by Caterpillar on the assembly line.  His job duties included fixing all

types of equipment and performing preventative maintenance.  On September 12,

2011, Thornton suffered a compensable work-related injury to his shoulder and

neck  while installing the wiring harnesses underneath a cab of a motor grader.  He

explained that he fell off the platform landing on his right side.  He felt pain on the

following day from his right shoulder blade to his back.  He saw the nurse, Ms.

Cordon on September 13, 2011.  She put ice packs on his neck and shoulder twice

a day for two days.  He sought medical attention with Dr. Covington on September

15, 2011.  He continued to work light duty.  His revised job duties consisted of

sweeping and checking the safety stations.  Dr. Covington prescribed a sling and

Flexeril, Celebrex, and Lorcet.  He returned to Dr. Covington on September 19,

2011.  She continued his medications, the use of the sling, and ordered an MRI for

the right shoulder.  On September 30, 2011, Dr. Covington prescribed Demerol and

Phenergan and referred him to an orthopedic surgeon.  

On October 4, 2011, Thornton received a letter from his employer

terminating his employment.  Thornton testified that he had called and texted a

message to Will the following week after the accident to let him know that he could

not work a particular day because he was in too much pain and he was not allowed

to work on pain medication.  He explained that the sling was causing him to much
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pain to work because it turned out to be a neck injury and not just a shoulder injury.

Will responded by text that he would see him at 7:00 the following morning.

Thornton responded by text that he would not be there.  He did not receive a

response.  He left messages with HR and Will and a text over the next two or three

weeks, but did not get a response.

Thornton testified that Luke, the adjuster at Liberty Mutual, told him he had

to come in and give a statement event though he told him that he was in

excruciating pain and could not hardly get out of bed and could not drive.  They

sent a courier to get him.  He was met by Sherry with a wheelchair because she told

him he could not enter the building without a wheelchair because he was on pain

medication.  When he left, he walked out of the building and got in the van.  He

underwent the MRI of his shoulder as ordered by Dr. Covington.  Three or four

weeks later on October 25, 2011, he underwent an MRI of his neck ordered by Dr.

Pearce.  He explained that he tried to communicate with the company because he

was disputing his termination since they had incorrectly stated that he voluntarily

resigned.  He explained that the pain went from the top of his shoulder to his

fingertips and that he had no feeling in his fingers.  On December 14, 2011, he was

evaluated by Dr. Justin Seale who recommended neck surgery.  Thornton

underwent neck surgery in February of 2012, because it was delayed due to the

fact that Liberty Mutual disputed it twice.  He has not been able to work since the

surgery.
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On cross-examination, Thornton testified that the accident was witnessed by

a supervisor, Scott Phillips.  It was reported to Will Kingery on the following date.

He explained that he was given light duty for two days, but his condition

progressively worsened.  He admitted that he was aware of the handbook that

stated he was supposed to talk with someone, but he left voice-mails with

messages that were not returned.  He admitted that the handbook provided that if

he missed three consecutive days without notifying and talking to someone, they

would consider that he had voluntarily quit.  The handbook also provides that if the

manager is not available, the employee is supposed to call security and keep the

employee on the telephone until a member of management can take the call.

Thornton testified that he did not contact security or go by the protocol in the

handbook.  

He explained that he just sent the text and Will responded with the text.  He

also met with Sherry and Will about how the accident happened.   He left a voice-

mail for John and two voice-mails  Mr. McDougal disputing that he had voluntarily

resigned.  No one at the company called him offered to provide him a job within his

restrictions.  

Thornton testified that he told the doctors that he could not work due to the

pain and medications, but Covington and Pearce told him that they couldn’t take

him off work for the shoulder injury and that Caterpillar would have light duty.  He

explained that he did not go back to work even though he had a return to work slip

because “they didn’t know what they were talking about.”  He explained that he
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could not perform any kind of work due to the pain and Caterpillar would not let him

work with pain medication.  He explained that he did not expect adverse action, but

rather he expected them to call him after he left so many voice-mails.

Will Kingery testified that he worked as a section manager at Caterpillar.  He

learned that Thornton had been injured on September 13, 2011, from Scott Phillips,

another section manager.  He took Thornton to see the nurse for on-site treatment.

He also reported the incident to his boss, John Rooks, and the safety co-ordinator

to begin the investigative process. He explained that the nurse decides the type of

preventative light duty or care needed for the employee and they try to find a job to

accommodate the restrictions.  Kingery testified that Thornton worked the light duty

position going through Continuous Improvement (“CI”) cards filled out by employees

and attempting to bring resolution to the issues raised. He explained that Thornton

did that job for two days.  He explained that Sherry Black got hold of him with the

restrictions from the doctor and they sat down and worked on what they could do

to accommodate the restrictions.  He explained that they determined the CI job was

the primary one that fit his restrictions.  They met with Thornton and made it clear

that they would accommodate his restrictions.  He explained that Thornton did not

come to work on the next day.  He received a text message from him stating that he

was going to have his brother take him to get his prescriptions.  He explained that

at that time he supervised 72 employees and could not physically handle texts and

do his job.  He wears earplugs when he is on the floor.  He was not aware of any

attempts by Thornton to contact security to talk with someone.  On the following
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Monday, Thornton sent him another text but he sent him a reply that he needed to

be there by 7:00.  Thornton did not come in to work.  Kingery testified that from the

date Thornton saw Dr. Covington until the date he had surgery, they could have

accommodated any type of restrictions that the doctor gave him.  

On cross-examination, Kingery explained that he understood Thornton’s

restrictions to be limited and restricted use of his arm.  He was not aware of

Thornton’s medications or the wheelchair requirement.  He did not recall receiving

any voice-mails, but did get five or six texts.  He responded to him that he would

look into it to see what he could do meaning vacation or PTO that Thornton had

available.  Thornton had no vacation or PTO left.  He recalled that he and Sherry

had talked with him the day after he saw Dr. Covington about available work.  

Kingery testified that when Thornton did not call or text for a few days, he

went to meet with Mr. McDougal to ask him what steps needed to be taken.  He did

not call Thornton even though he had his phone number.  He explained that he

followed protocols from the handbook.  He explained that Thornton told him that his

medication was not working and he told him to get hold of the nurse to see if there

was some way to increase the medication.  He explained that he would have

reviewed the job assignments if Thornton had come back with the new restrictions

from the doctor, but he never came back.  

Catherine Cordon testified that she worked as the on-site nurse at

Caterpillar. 
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She first evaluated Thornton on September 13, 2011, at the end of his shift on the

day after the accident. He reported an injury to his shoulder and neck.  She could

see no apparent injury or swelling.  She followed the protocol for conservative

treatment.  She told him to use ice, take ibuprofen, and to see her the next morning

before he started his shift to reevaluated him before he worked again.  The next

morning, she put him on light duty with no lifting, pulling or pushing, and ice and

ibuprofen since he was still hurting.  She notified the supervisor that she did not

want him using the arm.  The next day, he was worse so she called the doctor and

sent him for evaluation.  He was sent back to work with restrictions.  She sent the

list of restrictions to Ms. Black, the safety personnel, so she can get with other

management to determine what jobs meet with the current restrictions.  She does

not disclose medications due to privacy issues.  If the employee is placed on

medication, an evaluation is done to ensure there is no safety issue.

Cordon testified that Thornton came back after he saw Covington and she

notified Sherry Black of the restrictions.  Thornton did not return to work after that

day even though he had been released to light duty by both Dr. Covington and

Pearce.  She explained that they would have evaluated and accommodated his

change of medications if he had talked to them.  She explained it was her

understanding that he was asked to use a wheelchair because he said he was not

steady on his feet.  She agreed that the diagnosis in September of 2011, was a

shoulder strain and suspected rotator cuff tear and not a herniated disc in his neck

as shown in the MRI on October 25, 2011. 
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Sherry Black testified that she works as the Environmental Health and Safety

senior associate at Caterpillar.  She has worked in this position for nine years. She

was first notified of the incident due to her role on the investigative team.  She was

also provided with the work restrictions.  She meets with the section managers to

inform them of the restrictions and determine if there are any jobs available for him

to perform.  She met with Thornton on September 15, 2011, after his doctor’s visit.

She went over the paperwork with him and told him he would have a light-duty  job

within his restrictions and that he should come back in the morning.  He did not

return the next morning.  Black explained that she had talked with Thornton about

coming in for an interview, but that he told he that he had just taken medication and

was unsteady on his feet.  She explained that she met him when he arrived and

took him to an area in a wheelchair where there would not be many people so he

would not be embarrassed.  She testified that after review of all the paperwork, she

believed that they could have continued to accommodate his restriction and would

rely on the doctor to let them know when his restrictions changed.  She explained

that if the doctor wrote down that Thornton was unable to come to work for whatever

reason, they would have revisited his situation.  

On cross-examination, Black agreed that after October 4, 2011, there was

no job available to Thornton because he had been terminated.  She agreed that

Thornton’s restrictions stated “No use of right arm, no safety sensitive work.”  She

explained that she only looked at restrictions and that the nurse would take into

consideration any medications that the employee was taking.  She explained that
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she did not respond to text messages. She was present in the room when

Thornton’s supervisor explained to him what his job duties would be.  He was not

aware of the fact that Thornton was mis-diagnosed and later determined to have a

herniated disc in his neck.  She testified that if he had followed protocol and called

security, Thornton would have talked to someone instead of waiting on a text.   She

explained that if he had called and told them he was in excruciating pain, he would

have talked with the nurse who would have sent him back to the doctor.  

Medical records reflect the claimant was evaluated by Dr. Covington at

Baptist Health Occupational Health Clinic on September 15, 2011.  He was

diagnosed with a right shoulder strain and a suspected rotator cuff tear.  He was

released to return to work on restrictions of no use of right arm and no safety

sensitive duty.  On September 19, 2011, he returned to Dr. Covington for follow-up.

He was continued on same medications, the use of a sling, and the same work

restrictions.  On September 30, 2011, he returned to Dr. Covington.  His

medications were changed to Demorol and Phenergan.  He was referred to an

orthopedic specialist and continued on the same work restrictions plus the added

restriction of “no operating commercial vehicle/equipment”.  On October 6, 2011,

Thornton was evaluated by Dr. Charles Pearce.  He complained of pain as 9-10 on

the pain scale of 1-10.  He was referred for an MRI of the cervical spine to rule out

any cervical injury.  He was released to return to work with restrictions of left arm

duty only.  On October 25, 2011, Thornton returned to Pearce for a review of his

cervical MRI.  Peace noted that the MRI confirmed a “C6-C7 herniated nucleus
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pulposus with severe foraminal narrowing and compression on the right C7 nerve

root.  This answers why he is having pain.  He needs urgent referral to one of the

spine doctors.”   On October 25, 2011, Pearce noted that Thornton should perform

left arm duty only.  On December 14, 2011, Thornton was evaluated by Dr. Justin

Seale.  He noted that Thornton “is in debilitating pain unable to function or sleep.”

He recommended surgical intervention.  He placed him on work restrictions of no

bending, twisting, or lifting over 20 pounds until surgery and that he would be off

work for four weeks after surgery and then placed back on light duty work.   

   CONTENTIONS

The claimant contends that admitted compensable injuries were sustained

to the neck and shoulder September 12, 2011.  Claimant has been treated by Dr.

Charles Pearce.  Dr. Seale performed surgery on the claimant’s neck on February

3, 2012.  Claimant also contends entitlement to temporary total disability benefits

beginning September 15, 2011, until a date yet to be determined.  These benefits

are controverted for purposes of attorney’s fees.

The respondents contend that all appropriate benefits have been paid to

date in regard to the claimant’s right shoulder injury of September 12, 2011.

Specifically, the respondents accepted the claimant’s right shoulder injury as a

compensable “medical only” claim, and have paid for all of the claimant’s

reasonably necessary medical treatment related to that particular body part.  The

respondents approved the claimant’s evaluation and surgery for his neck/cervical

condition by Dr. Justin Seale.  The respondents paid temporary total disability
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benefits and attorneys fees when the claimant underwent surgery on February 3,

2012.  Respondents contend that the claimant would not be entitled to any

additional temporary total disability benefits.  In that regard, the claimant was

released to return to light duty by the treating physicians, and apparently refused

the same.  Therefore, the respondents contend that the claimant would not be

entitled to any temporary total disability benefits during the period in which the

physicians indicated he could perform light duty capacity and he refused the same.

Alternatively, the respondents contend that any award is subject to a child support

lien. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 12, 2011, when the claimant sustained a compensable

injury.

3. The claimant earned an average weekly wage of $608.00 at the time

of the injury, resulting in an applicable temporary total disability rate

of $405.00 and permanent partial disability rate of $304.00. 

4. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

September 16, 2011, until February 2, 2012. 

DISCUSSION
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Temporary Total Disability Benefits

The parties have stipulated that the claimant sustained a compensable injury

to his right shoulder and neck.  For an unscheduled injury, to be entitled to

temporary total disability benefits, a claimant must remain in his healing period and

be totally unable to earn wages.  Ark. State Hwy. & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  Temporary total disability is that period within

the healing period in which an employee suffers a total incapacity to earn wages.

J. A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The

healing period is that period for healing of the injury which continues until the

employee is as far restored as the permanent character of the injury will permit.  If

the underlying condition causing the disability has become stable and if nothing

further in the way of treatment will improve the condition, the healing period has

ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  For

the purpose of defining disability, “any other employment” means any other

employment in lieu of the one in which the employee was injured.  Stevens v.

Mountain Home Sch. Dist., 41 Ark. App. 201, 850 S.W.2d 335 (1993). 

In the instant case, the claimant returned to work after his injury to light duty.

However, he testified that he was unable to continue to work due to pain and the

effect of the medications that he was taking.  The respondents testified that they

accommodated the restrictions that the claimant was given by his doctors.  They

contend that Thornton failed and refused to return to work in violation of an

attendance policy that provided for termination if he failed to show up for work for
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three consecutive days.  They contend that but for his own actions, Thornton  would

have been provided continuing light-duty work.

In this case, the medical evidence reveals that Dr. Covington, Dr. Pearce,

and Dr. Seale released the claimant to return to light duty work with restrictions.

The claimant suggests that the medical opinions of Covington should be rejected

since they were based on a mis-diagnosis of a shoulder injury rather than a neck

injury.  However, the evidence reveals that the opinions of Dr. Pearce and Dr. Seale

that the claimant could work light duty with restrictions were given after the

diagnosis of the neck injury.  

The Commission has the authority to accept or reject a medical opinion and

the authority to determine its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3rd 878 (2002).  The Commission is not required to believe

the testimony of any witness, but may accept and translate into findings of fact only

those portions of the testimony it deems worthy of belief.  Emerson Electric v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001), citing University of Ark. Med.

Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).  In the present case, I

attach more probative weight to the opinions of Dr. Pearce and Dr. Seale that the

claimant was able to return to work than the claimant’s testimony that he was not

able to work.  Therefore I find that the claimant did not prove that he was entitled

to temporary total disability benefits from September 16, 2011, until February 2,

2012.
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The claimant further argues that he was not provided light duty work by the

respondents because he had been terminated on October 4, 2011.  The

respondents contend that the claimant violated the attendance policy of the

employer as set out in the employee handbook when he was absent from work for

three (3) consecutive workdays without proper notification and approval.

There is  no authority for the proposition that an employer is required to

provide light duty work for an injured employee who has violated an attendance

policy of the employer that provides for immediate termination.  Roark v.

Pocahontas Nursing & Rehab., 95 Ark. App. 182, 235 S.W.3rd 527 (2006).  Tyson

Poultry, Inc. v. Narvaiz, 2012 Ark. 118 (2012) (violation of employer’s attendance

policy distinguished from violation of a conduct policy in determination under Ark.

Code Ann. § 11-9-526).  The credible evidence demonstrates that the claimant was

advised by his supervisor in a text message that he should report for work as

directed.  Although the claimant contended that he attempted to follow up with his

supervisor by other voice-mails and texts, Thornton admitted that he did not follow

the protocol set out in the handbook which required him to call Security if he was

unable to reach his Section Manager and Group Manager and that leaving a

message was unacceptable.  Furthermore, the evidence is clear that Thornton’s

restrictions did not prevent him from working in a light duty capacity.  Therefore,

claimant’s request for temporary total disability benefits must fail.

ORDER
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For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


