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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 7,

2012, in Hope, Arkansas.  A Prehearing Order was entered in

this case on March 26, 2012.  The following stipulations

were submitted by the parties and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The claimant was an employee of AmFuel from
October 21, 2003, until June 3, 2011.

3. Compensation rates:  $471/353

4. The respondents controvert this claim in its
entirety.

5. The first claim filed at the Commission in this
matter was filed on October 17, 2011.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability of the March 1, 2010, lower back
injury, hip injury and groin injury by specific
incident and/or by gradual onset. 

2. Temporary total disability.

3. Medical expenses.

Respondent:

1. Compensability.

2. Attorney fee.

3. Statute of limitations.

4. Notice on October 17, 2011.

The record consists of the June 7, 2012, hearing

transcript and the exhibits contained therein.  In addition,

I have blue-backed to designate as part of the record

Claimant’s Exhibit 2, which consists of 21 pages of

documents that Mr. Willhite sent to the Commission

electronically on June 21, 2012.  

DISCUSSION

The claimant, Vincent Taylor, worked as a repair

technician for AmFuel in the production of rubber fuel cells

for aircraft. (T. 10-11) Mr. Taylor’s job tasks included

plating up every hole in a cell, filling the cell with air

to approximately 0.5 psi, and checking for leaks with soap.

(T. 11) Mr. Taylor would then remove the plates, wash the

soap off, and take the cell to Fuel Test. (T. 11) In

addition, Mr. Taylor testified that when servicemen were not
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immediately available, he would assist in turning cells for

the women who put panels on the cells. (T. 12)

With regard to medical problems potentially related to

his alleged back, hip and groin injuries at issue in this

claim, Mr. Taylor testified that before going to work at

AmFuel in 2003, he was physically able to do anything that

he needed to do, and he engaged in such activities as

refereeing high school basketball for ten years and umpiring

for the Boys Club for some years as well. (T. 12)

Mr. Taylor testified that on a particular occasion in

March of 2010, he and a co-worker were turning a cell

weighing 75 or 80 pounds when he tweaked his back. (T. 15)

Mr. Taylor testified that he told whoever his supervisor was

that day that he had tweaked his back and wanted it

documented. (T. 17) 

Mr. Taylor first saw a physician, Dr. Matt Barnett,

with back, groin and tailbone complaints on November 30,

2010. (C. Exh. 1 p. 1) Thereafter, Mr. Taylor has treated or

been evaluated by personnel at the Central Arkansas Veterans

Health Care System (hereinafter the Veterans Administration

Hospital), by Dr. Barnett, by Dr. Patrick Antoon, and by Dr.

Theresa McCallie.  Mr. Taylor has undergone a CT scan, an

MRI, and an epidural injection, all involving his lower

back, at the Veterans Administration Hospital.

Mr. Taylor testified that he applied for and received

short term disability benefits beginning in March of 2011,
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and he has not returned to work anywhere since then except

for a few days in June of 2011 that he tried to work at

AmFuel. (T. 17, 59-60) After drawing out his short term

disability benefits and his symptoms not resolving, Mr.

Taylor filed a claim for Social Security Disability benefits

in September of 2011 and then filed a claim for workers’

compensation benefits in October of 2011. (T. 31, 60-61; R.

Exh. 1)

At present, the issues include the nature and extent of

Mr. Taylor’s compensable injuries, if any, application of

the statute of limitations and notice provisions, and

appropriate benefits.

To prove a compensable back, hip, or groin injury as a

result of a specific incident which is identifiable by time

and place of occurrence, Mr. Taylor must establish by a

preponderance of the evidence that: (1) an injury occurred

arising out of and in the course of employment; (2) the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code Ann. § 11-9-102(16), establishes the

injury; and (4) the injury was caused by a specific incident

identifiable by time and place of occurrence. Ark. Code Ann.

§ 11-9-102 (4)(A)(i)(Suppl. 2005).  If a claimant fails to

establish by a preponderance of the credible evidence any of

the requirements for establishing the compensability of the
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1The Arkansas Workers’ Compensation Law also has a
separate statutory provision governing the compensability of
hernia injuries. See Ark. Code Ann. § 11-9-523.  However, in
the present case no physician has diagnosed Mr. Taylor with
a hernia, and Mr. Taylor has not alleged that he sustained a
hernia.  Dr. McCallie’s best working diagnosis was “groin
strain.” (C. Exh. 1 p. 27)

claim, compensation must be denied.  Montgomery v. J & J

Lumber Co., 2011 Ark. App. 129, ___ S.W.3d ___.

Alternatively, a claimant seeking benefits for a

gradual onset back injury must prove by a preponderance of

the evidence that: (1) the injury arose out of and in the

course of his employment; (2) the injury caused internal or

external harm to the body that required medical services or

resulted in disability or death; and (3) the injury was the

major cause of the disability or need for medical treatment.

Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d

540 (2001); Freeman v. Con-Agra Foods, 344 Ark. 296, 40

S.W.3d 760 (2001).  As with injuries caused by a specific

incident identifiable by time and place of occurrence,

objective medical evidence is necessary to establish the

existence and extent of the compensable injury. Wal-Mart v.

Leach, supra; Wal-Mart Stores v. VanWagner, 337 Ark. 443,

990 S.W.2d 522 (1999).

In order to prove a compensable gradual onset hip or

groin1 injury, Arkansas Code Annotated § 11-9-102

(4)(A)(Suppl. 2003) defines “compensable injury” in relevant

part as follows:
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(ii) An injury causing internal or external physical
harm to the body and arising out of and in the course
of employment if it is not caused by a specific
incident or is not identifiable by time and place of
occurrence; if the injury is:

(a) Caused by rapid repetitive motion....

The test for determining whether work required rapid

repetitive motion is two-pronged: (1) the task must be

repetitive and (2) the repetitive motion must be rapid. 

Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998).  Multiple tasks involving different movements

can be considered together to satisfy the “repetitive

element” of rapid repetitive motion.  Id.

Again, any compensable injury must also be established

by medical evidence supported by objective findings.  Ark.

Code Ann. § 11-9-102(4)(D); Ark. Code Ann. § 11-9-102(16). 

For a gradual onset injury caused by rapid repetitive

motion, the resulting condition is compensable only if the

alleged compensable injury is the major cause of the

disability or need for treatment.  Ark. Code Ann. § 11-9-

102(4)(E)(ii); Medlin v. Wal-Mart Stores, Inc., 64 Ark. App.

17, 977 S.W.2d 239 (1998).

Finally, the Arkansas Courts have long recognized that

a preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. Jim

Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607, 120
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S.W.3d 160 (2003).  Regarding the objective findings

requirement for an aggravation type injury, I note that a

claimant must establish the existence of an alleged

aggravation by objective findings of an acute injury, and

the claimant cannot carry his burden of proof merely through

objective findings of preexisting degenerative conditions. 

Liaromatis v. Baxter County, 95 Ark. App. 296, 236 S.W.3d

524 (2006).  

Furthermore, for any type of alleged compensable

injury, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a
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reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

1. Alleged Groin Injury. 

In the present case, I find for the reasons discussed

below that Mr. Taylor has (1) failed to establish the

existence of his alleged groin injury with medical evidence

supported by objective findings, (2) failed to establish

that he injured his groin in a specific incident in March of

2010, and (3) failed to establish in the alternative that he

engaged in rapid repetitive motion at work that injured his

groin.

A. Objective Findings Of Groin Injury.

In concluding that Mr. Taylor has failed to establish

his alleged groin injury with medical evidence supported by

objective findings, I note that Mr. Taylor underwent

clinical examinations of his abdomen and genitalia and an
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2For example, the Courts have held that soft tissue
swelling in the hip indicated by x-ray is an objective
finding.  Meister v. Safety Kleen, 339 Ark. 91, 3 S.W.3d 320
(1990).  Straightening of the normal lordotic curvature of
the spine (indicative of muscle spasm) observed on
diagnostic testing is an objective finding.  Estridge v.
Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  Disk
abnormalities identified on diagnostic testing are objective
findings.  Aeroquip, Inc. v. Tilley, 59 Ark. App., 954
S.W.2d 305 (1997).

MRI of his low back.  Dr. McCallie’s physical examination of

Mr. Taylor’s abdomen, back, and genitalia on May 27, 2011,

revealed no detectable mass or herniation. (C. Exh. 1 p. 27) 

I note that a progress note at the Veterans

Administration Hospital dated December 27, 2010, stated in

part:

PLAN:

1. Groin pain: CT shows narrowing of neuroforamen at
L5/S1; will start naproxen and flexeril; pt has appt
with PM&RS on 2/22.

Clearly, neuroforamen narrowing documented on a diagnostic

CT study is an objective finding2, and to the extent that a

physician attributed Mr. Taylor’s groin pain to that

abnormality, Mr. Taylor’s groin symptoms could be

established by medical evidence supported by objective

findings. (C. Exh. 1 p. 6) However, in the present case, Mr.

Taylor subsequently underwent a more definitive MRI, and a

report from a neurosurgical consultation at the Veterans

Administration Hospital on or about May 16, 2011, states

that Mr. Taylor’s groin pain is not explained by his MRI

results. (C. Exh. 1 p. 22) In light of the neurosurgical
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3On an undated USABLE Life Statement of Claim completed
between June 14, 2011, and July 14, 2011, Dr. Antoon
diagnosed Mr. Taylor with leg and groin pain attributable to
lumbar degenerative disk disease with radiculopathy.  I
accord no weight to Dr. Antoon’s conclusion that Mr.
Taylor’s groin complaints are attributable to radiculopathy
in light of the Veterans’ Administration neurosurgical
consultation concluding that Mr. Taylor’s groin pain is not
explained by his lumbar MRI. (C. Exh. 1 p.22)

consultation conclusions after an MRI, I accord no weight to

the earlier suggestion that Mr. Taylor’s groin pain is

attributable to narrowing of the neuroforamen at L5-S1

previously indicated by CT3. 

The record does contain documented reports of pain and

of tenderness on palpation during various examinations.  (C.

Exh. 1 p. 8, 9, 27) However, the Arkansas Courts have

previously interpreted that pain and tenderness are not

objective findings within the meaning of the Arkansas

Workers’ Compensation Law.  See Kimbrell v. Arkansas Dep’t.

Of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999)

[discussing tenderness]; Swift-Eckrich, Inc. v. Brock, 63

Ark. App. 118, 975 S.W.2d 857 (1998)[discussing pain].  

I also note that Mr. Taylor testified that he

experienced varying degrees of inflammation of his hip and

groin over time. (T. 17, 19, 20, 21, 23, 31, 41, 47, 47) Mr.

Taylor testified with regard to his groin injury, “They

haven’t really just pinpointed it.  Inflammation is what

they call it.” (T. 47) While a physician’s detection of

tissue inflammation would likely represent an objective
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4Prior to the start of a hearing conducted on June 7,
2012, Mr. Taylor contended that all of his allegedly work
related injuries - low back, hip, and groin - occurred
gradually. (Comm. Exh. 1 p. 2) However, at the start of the
hearing, Mr. Taylor’s attorney amended his client’s
contentions to assert for the first time an injury caused by
a specific incident in March of 2010, when his client now
recalls “tweaking” his back. The record is not clear whether
or not the claimant contends that his reported groin and hip
symptoms also arose out of this same incident.  However, Mr.
Taylor testified that his groin and hip pain have been
present since March of 2010. (T. 24)

medical finding, this examiner has found no such notation in

the 40 pages of medical reports in evidence.  Dr. McCallie’s

only working diagnosis in the record, absent any bulge or

deficit, was “a groin strain issue.” (C. Exh. 1 p. 27)

Again, however, her diagnosis appears to be a diagnosis by

exclusion, and her working diagnosis is not supported by any

objective finding in her records or in any other medical

records in evidence.   

     B. Specific Incident Groin Injury

To the extent that Mr. Taylor may attribute his

persistent groin pain to moving a fuel cell at work in March

of 20104, I note that the first report of groin, tail bone,

and low back pain in the medical record was not recorded

until Mr. Taylor saw Dr. Barnett some eight months later, on

November 30, 2010, and at that time the only incident

recorded by Dr. Barnett was an incident the day before while

Mr. Taylor was on the toilet. (C. Exh. 1 p. 1) In 40 pages

of medical reports offered into evidence by the claimant,

there is not a single reference to any specific incident at
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Mr. Taylor’s work in 2010 or any other year where Mr. Taylor

may have injured himself while lifting a fuel cell.  I find

under these circumstances that Mr. Taylor has failed to

establish that he sustained a groin injury as a result of a

specific incident while lifting a fuel cell in March of

2010.

          C. Gradual Onset Groin Injury 

To the extent that Mr. Taylor still contends that his

alleged groin injury occurred by a gradual onset at work, I

note again that Mr. Taylor had the burden of establishing

that his work required rapid repetitive motion that injured

his groin.  The Arkansas Court of Appeals has summarized and

explained the application of the rapid repetitive motion

requirement recently in Pulaski County Special School

District v. Stewart, 2010 Ark. App. 487 as follows:

The General Assembly has not established
guidelines as to what constitutes rapid repetitive
motion. Malone v. Texarkana Pub. Schools, 333 Ark. 343,
349, 969 S.W.2d 644, 647 (1998). As a result, that
determination has been made by the fact finder in each
case. Malone, 333 Ark. at 349, 969 S.W.2d at 647. The
Malone court set forth a two-pronged test for
establishing rapid repetitive motion (1) the tasks must
be repetitive, and (2) the repetitive motion must be
rapid. Id. at 350, 969 S.W.2d at 647. As a threshold
issue, the tasks must be repetitive, or the rapidity
element is not reached. Id. at 350, 969 S.W.2d at 647.
Arguably, even repetitive tasks and rapid work,
standing alone, do not satisfy the definition. Id. at
350, 969 S.W.2d at 647-48. The repetitive tasks must be
completed rapidly. Id., 969 S.W.2d at 648.

The Commission concluded that Stewart sustained a
gradual-onset injury to her right shoulder. Its
conclusion was based upon its finding that Stewart's
operation of the bus's door handle and steering wheel
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constituted rapid and repetitive motion. The District
argues that the Commission's conclusion must be
reversed because there is a lack of substantial
evidence supporting it. Specifically, it contends that
there was a total lack of rapid-repetitive-motion
evidence presented concerning the steering of the bus
and that other proof only established that Stewart
opened and closed the bus door ten times in the morning
and ten times in the afternoon - the equivalent to
opening and closing the bus door five times per hour.
This, argues the District, does not rise to the level
of rapid or repetitive motion. We agree.

In Malone, the claimant was a school custodian,
cleaning bathrooms and classrooms, working five nights
per week, eight hours per day, with several breaks. Her
daily routine included fifteen or sixteen steps, each
involving different motions with her arms and hands -
including but not limited to mopping, dusting,
scrubbing, restocking paper products, emptying trash
cans, and vacuuming. Malone, 333 Ark. at 347, 969
S.W.2d at 646. Applying the two-pronged test to the
evidence presented there about the nature, speed, and
sequence in which the claimant performed her duties,
the Malone court held that she did not perform rapid
repetitive motions, even though her job required
numerous movements repeated many times in a day,
because the movements were different and separated in
time. Id., 969 S.W.2d at 648.

In Lay v. United Parcel Serv., 58 Ark. App. 35,
37, 944 S.W.2d 867, 868 (1997), the claimant
contended that he sustained right tennis elbow as a
result of repeated lifting of packages and a one-foot
square, two-inch thick, four-to-five pound electronic
clip board. His duties, in addition to driving,
included picking up packages weighing up to 150 pounds,
and typing a record of his transactions on the clip
board. Lay, 58 Ark. App. at 37, 944 S.W.2d at 868. He
claimed that he was required to remove the board from
its holder, which was mounted at arm's length on the
dashboard of his truck, and replace it, each time he
made one of his estimated seventy-five to eighty daily
pick-up or delivery stops - once every eight minutes.
Id. at 37, 41, 944 S.W.2d at 868, 870. In affirming the
Commission, we held that these motions, separated by
periods of several minutes or more, did not constitute
rapid or repetitive motion. Id. at 41, 944 S.W.2d at
870.
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In contrast, in Hapney v. Rheem Manufacturing Co.,
342 Ark. 11, 18-19, 26 S.W.3d 777, 781-82 (2000), the
supreme court reversed this court, finding that a
claimant's assembly-line duties that required her to
bend her neck once every twenty seconds was sufficient
to satisfy the statutory requirement of rapid and
repetitive motion. Similarly, another worker's
assembly-line operation of an airgun that required her
"to ensure one nut to be in place on an average of
every fifteen seconds during the majority of her shift"
satisfied the rapid-repetitive-motion element required
for her gradual-onset cervical-injury claim. High
Capacity Prods. v. Moore, 61 Ark. App. 1, 7, 962 S.W.2d
831, 835 (1998).

In the instant case, there were only two
descriptions presented about the motions of Stewart's
bus-driver job. There was testimony that she opened and
closed a difficult-to-operate bus door ten times every
two hours (which equates to once every twelve minutes)
and that there were problems with the steering of the
bus. We hold that Stewart's actions fall within the
noncompensable Malone and Lay genre of cases;
therefore, there was not substantial evidence of rapid
or repetitive motion.

While the evidence of Stewart opening and closing
the bus door touches on the repetitive nature of her
job, there was no evidence about the time interval
between each event. Likewise, this evidence fails to
establish the rapidity requirement. There [sic] no
testimony about how quickly or slowly Stewart actually
operated the door handle during each event. As for the
steering problems on the bus, there was no testimony
from any witness about how often the bus pulled to the
side, how it affected her right shoulder, what motion
her shoulder engaged in when the bus pulled to the
side, or how rapid or repetitive that motion was.
Therefore, we hold that there is a lack of substantial
evidence supporting the Commission's opinion that
Stewart's job duties were rapid and repetitive.
[footnote omitted]  As such, we reverse the
Commission's opinion awarding benefits on this basis.

In the present case, as in Stewart, the claimant has

offered no testimony about the number of fuel cells that he

would test himself each day, or the number of fuel cells

that he would lift for the ladies each day.  Mr. Taylor
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5By comparison, Mr. Taylor indicated at the Veterans
Administration Hospital on or about February 22, 2011, that
changing positions from sitting to standing causes his groin
pain and that walking helps with the pain. (C. Exh. 1 p. 10)

testified that walking made his hip and groin symptoms

worse.5 (T. 25) However, as with his description of fuel

testing and lifting, Mr. Taylor has failed to provide

sufficient evidence to establish the rapidity element with

regard to whatever degree of repetitive walking he did each

day as a repair technician.

Even if the claimant had established a groin injury

with medical evidence supported by objective findings, and

that his work required rapid and repetitive motion of the

groin, the claimant has failed to offer any evidence that

his walking actually caused a gradual groin injury as he

alleged in his prehearing filings.

2. Alleged Hip Injury. 

I likewise find on this record that Mr. Taylor has (1)

failed to establish the existence of his alleged hip injury

with medical evidence supported by objective findings, (2)

failed to establish that he injured his hip in a specific

incident in March of 2010, and (3) failed to establish in

the alternative that he engaged in rapid repetitive motion

at work that injured his hip.

          A. Objective Findings Of Hip Injury

In concluding that Mr. Taylor has failed to establish

his alleged hip injury with medical evidence supported by
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objective findings, I note that, as with the groin, the

medical evidence does not contain a single notation of hip

inflammation notwithstanding Mr. Taylor’s testimony that

physicians diagnosed inflammation in his hip and groin.  As

with the alleged groin injury, I note again that, to the

extent that the medical evidence contains notations of hip

pain, tenderness, or numbness, a patient’s complaints are

not objective findings.  Kimbrell v. Arkansas Dep’t. Of

Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999); Swift-

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998).  See also Continental Express, Inc. v. Freeman, 339

Ark. 142, 4 S.W.3d 124 (1999) [discussing the difference

between a medical provider’s observations and a medical

provider’s notation of patient’s reported symptoms].

On or about February 22, 2011, Dr. Svetlana Kligman, a

physiatrist at the Veterans Administration Hospital,

reported decreased range of motion in both of Mr. Taylor’s

hips on adduction and flexion. (C. Exh. 1 p. 13) Dr. Kligman

also recorded that Mr. Taylor walks with his right hip

externally rotated. (C. Exh. 1 p. 9) Decreased range of

joint motion can represent an objective medical finding.

However, the Arkansas Courts have concluded that only

passive range of motion testing, and not active range of

motion testing, is objective. Hayes v. Wal-Mart Stores Inc.,

71 Ark. App. 207, 29 S.W.3d 751 (2000).  In the present

case, the record is devoid of any evidence establishing that
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6Notably, Dr. Steven Kyser recorded three weeks earlier
on February 1, 2011, that Mr. Taylor walked with a normal
gait. (C. Exh. 1 p. 7)

Dr. Kligman’s range of motion testing was not within Mr.

Taylor’s voluntary control.  Mr. Taylor has therefore failed

to establish that Dr. Kligman’s range of motion testing is

an objective finding. Mays v. Alumnitec, Inc., 76 Ark. App.

274, 64 S.W.3d 772 (2001).  Similarly, the gait that Mr.

Taylor walks with can come within his voluntary control.  I

therefore likewise conclude that Dr. Kligman’s notation of

an altered gait is not an objective medical finding of a hip

injury.6  

Frankly, this examiner sees no indication that any

medical provider has ever diagnosed Mr. Taylor with any type

of possible hip injury, and Mr. Taylor’s symptoms in his hip

on several occasions are described as radiating from his

back. (C. Exh. 1 p. 3, 10, 14, 33, 36) Because the record

contains no objective medical findings of a hip injury, no

diagnosis of a hip injury, and several diagnoses indicating

that Mr. Taylor’s hip symptoms are radiating from his back,

I find that Mr. Taylor has failed to establish that he has

sustained any type of hip injury.

          B. Specific Incident Hip Injury/
             Gradual Onset Hip Injury

Also, as with his alleged groin injury, I note that Mr.

Taylor has not offered sufficient evidence from which to

find that his job required rapid motion of his hip, or that
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some type of rapid repetitive motion at work caused a hip

injury, or in the alternative that he injured his hip in a

lifting incident in March of 2010. 

3.  Alleged Back Injury

The evidence which supports Mr. Taylor’s claim that he

has an injured back, and that the condition is work related,

includes the following.

          A.  Objective Findings Of Back Injury

First, with regards to the objective findings

requirement, Mr. Taylor underwent a CT scan in 2010 and an

MRI in 2011 at the Veterans Administration Hospital that

objectively document abnormalities in his lumbar spine. The

most prominent findings on the CT scan performed on

December 27, 2010, have been described as follows:

Findings: The lumbar spine is normal in alignment.  No
fracture or subluxation is identified.  The vertebral
bodies heights and intravertebral disc spaces are well
maintained except for L5/S1 with areas the [sic] space
narrowing and vacuum disk phenomenon.  There is large
disk osteophyte complex at L5/S1 with a moderate
narrowing of the neural foramen bilaterally.  Mild disk
bulge at L3/L4.  Facet hypertrophy is seen at L3/L4
through L5/S1 with mild thecal sac impression.

Impression:
1.  There is no acute fracture or subluxation.  2. 
There is marked disk disease at L5/S1 with facet
hypertrophy resulting in moderate narrowing of the
neuroforamen at this level. (C. Exh. 1 p. 5)

    The findings on the low back MRI performed on March 17,

2011, were reported as follows:

Findings: Normal lumbar alignment is maintained.  There
is normal bones [sic] marrow signal seen.  The conus
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appears normal and ends at L1.  The paravertebral soft
tissue appears grossly unremarkable.

L1-2, there is no central canal or neuroforaminal
narrowing.  Facets and ligaments hypertrophic changes
are seen.

At L2-3, there is a minimal posterior disk bulge with
facet and ligamentous hypertrophic changes.  Epidural
lipomatosis is seen.  No central canal or
neuroforaminal narrowing.

At L3-4, there is no central canal or neuroforaminal
narrowing.  Facet and ligamentous hypertrophic changes
are seen.  Epidural lipomatosis is seen.

At L4-5, there is a diffuse broad-based posterior disk
bulge with facet and ligamentous hypertrophic changes. 
Epidural lipomatosis is seen.  No central canal
narrowing.  There is mild bilateral neural foraminal
narrowing.

At L5-S1, there is a diffuse posterior disk protrusion. 
This appears to touch the transversing S1 nerve roots
bilaterally, more so on the left than the right.  There
is moderate bilateral neural foraminal narrowing. (C.
Exh. 1 p. 11, 4)

     The respondents’ hearing contention regarding a lack of

objective findings notwithstanding, I note that the MRI

finding of a disk protrusion touching the transversing S1

nerve roots is medical evidence supported by objective

findings supporting Dr. Kligman’s subsequent diagnosis of

“radiculopathy” and supporting Dr. Antoon’s diagnosis of

“lumbago.”  Accord John Daves v. Rheem Mfg. Company, Full

Workers’ Compensation Commission, Opinion filed on

February 9, 1999 (E702334) [An MRI revealing a disk

protrusion contacting a nerve root is an objective finding

that can support the existence of a work related injury];

Terry Jones v. Washington Reg. Med., Full Workers’
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Compensation Commission, Opinion filed May 17, 2001

(E909360) [Nerve root impingement identified by MRI

consistent with new neurological deficits identified on

physical examination is an objective medical finding

adequate to support the existence of a work related injury]. 

          B. Specific Incident Back Injury/
             Gradual Onset Back Injury.

The more difficult issue in the present case is whether

the claimant has established by a preponderance of the

credible evidence that any of his L5-S1 back abnormalities

were caused or aggravated by either a specific incident or a

gradual onset injury that occurred at work.

The evidence which appears to this examiner to most

support Mr. Taylor’s contention of a causal connection

between Mr. Taylor’s documented L5-S1 back condition at

issue and his work includes: (1) Mr. Taylor’s 2012 hearing

testimony that he tweaked his back and that his hip and

groin symptoms started with a lifting incident at work in

March of 2010 (T. 15, 24, 35); (2) Mr. Taylor’s testimony

that he told his supervisor that he had tweaked his back (T.

16-17); (3) Mr. Taylor’s testimony that he thought everybody

at work knew in 2011 how he hurt himself because he was

walking around with an obvious limp (T. 33); (4) Dr.

Kligman’s statements on Mr. Taylor’s short term disability

claim on March 29, 2011, indicating that Mr. Taylor’s

condition was chronic low back pain with lumbar
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radiculopathy, and Dr. Kligman’s check mark “yes” to the

question “Is Disability due to injury or sickness arising

out of or in the course of patient’s employment?” (R. Exh. 1

p. 1); (5) Dr. Antoon’s diagnosis and indication on

August 2, 2011, that first, Mr. Taylor’s assessment was low

back pain and lumbago due to a displaced lumbar disk, and

second, that Mr. Taylor’s current episode of pain started

two years ago and was precipitated by an event of repetitive

lifting at work. (C. Exh. 1 p. 29-30); and (6) Dr. Antoon’s

statements on Mr. Taylor’s short term disability claim on

November 10, 2011, indicating that his current condition is

lumbago and back pain and his check “yes” to the question

“Is Disability due to injury or sickness arising out of or

in the course of patient’s employment?” (C. Exh., 2 p. 7)   

However, I do not find any of this evidence

particularly persuasive for the following reasons.  First,

to the extent that Mr. Taylor testified in June of 2012,

that his symptoms originated with a lifting incident in

March of 2010, and that the incident was worth noting to his

supervisor that day, I point out that this allegedly

significant lifting incident was not identified in Mr.

Taylor’s Form AR-C completed on October 6, 2011, wherein Mr.

Taylor indicated with regard to an alleged work-related

injury:

Briefly describe the cause of injury and the body part
injured: My injury was a gradual onset over about a
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year.  I have hip & groin and severe back pain.  My
legs are very weak some days.  (R. Exh. 1 p. 4)

     Second I note that under the applicable statute of

limitations, an injured worker has two years from the date

of injury in which to file a claim for workers’ compensation

benefits.  See Ark. Code Ann. § 11-9-702(a)(1). 

Coincidentally, after first drawing short term disability on

two occasions through US ABLE Life, Mr. Taylor signed his

Form AR-C on October 6, 2011, indicating that his work

injury occurred approximately one and one-half years earlier

in March of 2010.  However, two months earlier, in August of

2011, Dr. Antoon recorded a history of Mr. Taylor’s current

episode of pain starting two years ago.  (C. Exh.1 p. 29)

Likewise, when Dr. Kligman diagnosed Mr. Taylor with chronic

low back pain with lumbar radiculopathy on March 29, 2011,

Dr. Kligman checked “yes” to the question “Has patient ever

had same or similar condition?” and wrote thereafter

“several years” in a space provided. (R. Exh. 1 p. 1) As the

respondents’ attorney noted at the 2012 hearing, the “two

year” and “several years” histories recorded by Dr. Antoon

and Dr. Kligman are not particularly consistent with the

“March 2010” response in Mr. Taylor’s Form AR-C, and if the

history documented by either doctor is accurate, then Mr.

Taylor’s claim filed on October 17, 2011, was arguably not

timely filed within the applicable two year statute of

limitations. 
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7Dr. Barnett also recorded a cryptic history of the
duration of Mr. Taylor’s groin and hip pain, but the meaning
of those notations (“x 1/1 yr”) is unclear to this examiner.
(C. Exh. 1 p. 1)

Third, I note that at least one medical report, in fact

the earliest medical report in evidence, refers to Mr.

Taylor’s low back symptoms actually starting long after

March of 2010.  In this regard, Dr. Barnett recorded a

history on November 30, 2010, of Mr. Taylor hurting his low

back the day before.  Dr. Barnett appears to have recorded

in part “Tail bone hurting since yesterday.  Reached back

around while on toilet & hurt low back.” (C. Exh. 1 p. 1)7

By comparison, the history in Mr. Taylor’s neurosurgical

consultation at the Veterans Administration hospital in May

of 2011 indicates that at that time he had been experiencing

low back pain for one year. (C. Exh. 1 p. 23) Dr. McCallie

also recorded a history in May of 2011 of Mr. Taylor having

right groin pain for approximately one year. (C. Exh. 1 p.

26)

Fourth, I again note a complete absence of any

reference in Mr. Taylor’s 2011 medical records, his 2011

disability applications, or his 2011 Form AR-C to an

incident in March of 2010, notwithstanding that Mr. Taylor

testified in 2012 that the incident was sufficiently

significant that he wanted it documented with his supervisor

at the time it occurred in 2010.
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Fifth, Mr. Taylor offered no corroborating testimony

from his 2010 supervisor regarding his alleged report of an

injury, and no corroborating testimony from co-workers in

2010 or 2011 regarding his reportedly working with a limp

and his co-workers knowing what was causing his problems.

Sixth, to the extent that Dr. Antoon attributed Mr.

Taylor’s condition to repetitive lifting, I note that Mr.

Taylor was a repair technician.  As I understand Mr.

Taylor’s testimony, the serviceman was primarily responsible

for lifting and turning cells for the ladies who were

applying panels, and that Mr. Taylor turned panels

“Occasionally, when they couldn’t find a serviceman....” (T.

11-12) Mr. Taylor testified that he did this fill-in work

every day. (T. 12) However, Mr. Taylor’s testimony gives no

indication as to how many times per day Mr. Taylor would in

fact assist in lifting panels for the ladies, or how much

lifting, if any, was otherwise involved in his work, and Dr.

Antoon’s report gives no indication as to what Dr. Antoon

understood to be the nature and extent of Mr. Taylor’s

repetitive lifting at work.  Likewise, I am unclear what

aspect of Mr. Taylor’s work that Dr. Kligman considered in

stating in a short term disability application that Mr.

Taylor’s disability arose out of his work, since not a

single Veterans Administration Hospital report in evidence,

from Dr. Kligman or otherwise, makes a single reference

whatsoever to any aspect of Mr. Taylor’s work at AmFuel. 
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Seventh, I note that Mr. Taylor went eight months

before seeking any medical treatment after allegedly

sustaining a work injury in March of 2010, sought the

majority of his medical treatment through the Veterans

Administration, and applied for and twice drew his short

term disability benefits before ever filing a claim for an

allegedly work related back injury in October of 2011.  Mr.

Taylor’s actions in first drawing short term disability

benefits before ever filing a workers’ compensation claim,

and waiting for approximately 1 ½ years after March of 2010,

to claim for the first time that his back injury was work

related, do not appear to this examiner consistent with his

2012 testimony that he and his co-workers knew that he had

injured his back at work in March of 2010.   

In summary, Mr. Taylor has failed to persuade this

examiner through his uncorroborated testimony that his

diagnosed back problems in 2011 were caused by a specific

lifting incident in March of 2010 in light of the lack of

any reference whatsoever to the purported lifting incident

anywhere in Mr. Taylor’s physicians’ reports, anywhere in

Mr. Taylor’s disability applications, or anywhere in Mr.

Taylor’s written claim for workers’ compensation benefits. 

In fact, as recently as the prehearing telephone conference

conducted on March 26, 2012, Mr. Taylor through his attorney

provided no history or contention whatsoever suggesting that

his back condition was caused by a specific lifting incident
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in March of 2010.  

To the extent that Mr. Taylor had previously contended,

and apparently still contends in the alternative, that his

back problems began gradually in March of 2010 and

progressively worsened thereafter, I have previously

documented herein a wide range of dates identified by

physicians as to when Mr. Taylor’s problems in fact began,

and Mr. Taylor has failed to persuade this examiner on this

record that his work at AmFuel, whether by lifting or

otherwise, caused the abnormalities at the L5-S1 level of

his spine. On this conflicting evidence, it appears just as

likely to this examiner that Mr. Taylor’s current bout of

low back problems were caused by reaching around on the

toilet on or about November 29, 2010, which coincides with

when Mr Taylor first went to the doctor with back

complaints.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The claimant was an employee of Amfuel from
October 21, 2003, until June 3, 2011.

3. Compensation rate:  $471/353

4. The respondents controvert this claim in its
entirety.

5. The first claim filed at the Commission in this
matter was filed on October 17, 2011.

6. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable hip injury, a compensable
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groin injury, or a compensable back injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


